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|.  Introduction

Legislative drafting is one of the most difficudisks a lawyer can be asked to'dt.is a
“highly technical discipline, the most rigorous foiof writing outside of mathematics”
and it can be considered the most difficult formlegal writing. This is true not only
because the legislative problems are technicallyememmplicated and socially more
relevant than other problems in legal writing, lagpecially because the range of
application of a law is much broader than thatrof ather legal document. Therefore, in
case of a statute, the legislative drafter hasate tinto consideration many more
contingencies than in case of a contract or will.

Furthermore, it is a common misconception to asstinaethe task of a legislative drafter
starts with the writing of concrete clauses. Ratliee drafter needs to get involved at a
much earlier stage. The drafter needs to help ¢hieypmaker to develop ideas on a sound
policy and to make informed decisions, to point it boundaries in which drafting takes
place, to research all the necessary informationgiscuss upcoming difficulties and

highlight the impact of the draft legislation tatholicy maker/the responsible ministry.

In this respect, a legislative drafter is often pamed to an architect (“the classic

analogy®):

- which also has to be called at an early stage, lmefgre he/she can start drawing
blueprints for the house

- who also needs a lot of background information: twisa the foundation, the
environment, how much may the project cost?

- who also needs to help the client (in case of taétet: official in the line ministry) to
develop his/her ideas, amongst others by findingf@muwhat reasons the client wants
the house (purpose: business/private/family/alone),

- who also needs to gather all the relevant inforama{size, number of rooms, costs,
purpose etc.), not being able to rely that thentl{en case of the drafter: official in the
line ministry) will bring all these information wibut being asked.

Furthermore, the task of a legislative drafter cosgs the job a builder at the same time,

since the drafter also has to execute the plardessi

! Dickerson, How to Write a Law, 31 Notre Dame L. 39956, p. 15.
2 Dickerson, Legislative Drafting, p. 3.
® Dickerson, Legislative Drafting, p. 11.

1



Max-Planck-Institute for Comparative Public Law dntkrnational Law

In more detail: It is the function of the drafterénsure that the draft is compatible with other
legislation, especially that it does not violatesiitutional law, that the methods it uses will
be practical and legally effective (requires mdmantlegal understanding), that it follows

conventional forms and uses appropriate and corepeéble language and terms. The final

draft must communicate the legislative requirements clarity and certainty.

Il. Part|: Necessary setting for the successful draftig of a bill

A. Framework for legislative drafting in Sudan

The following questions are supposed to highlidgte types of procedures that favour the
successful drafting of a bill that will have thesdted effects.

Policy analysis Does a procedure exist in Sudan for the developroé new policies? Is
there a standard procedure to check alternativieypoptions? Is it a standard procedure to
reconsider whether legislation is really required@¢ach the policy objective? E.g. because
the matter: (1) is or can be dealt with under astig law, or (2) can be dealt with without
legislative action (e.g. by administrative direeBy such as contract or negotiation and

agreement with affected parties)

Administrative procedures: Is it standard practice to carry out a checkalation to each
new legislative project to establish:

(1) that the organisational structures and adnmatise procedures necessary to make a
new scheme fully operational already exist and belladequate for the purpose, or

(2) if they do not exist or are considered to badequate, that the additional requirements

needed can be provided to the level necessanffemtige implementation?

Resources Is it checked that the necessary human and fiaenesources for the
implementation of the new act are available? Andoif available yet, does a scheme ensure
that they will be provided?

Is a cost assessment for the new legislation made?

Is it checked what kind of financial impact the iggtion will have on other governmental
authorities, i.e. in case of the national leveltioa level of Southern Sudan, the state or local

level?
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Do regulations require the cost assessment to guessnthe financial and administrative
impact of the legislation on private actors or caned communities?

Is there anyex poskevaluation whether projected costs were realistic?

Implementation: a) Is specific consideration given to the methioglsvhich compliance with
the legislation will be secured and to determirtimey

(1) legal provisions that will be required to eresuhe effective implementation of the
legislative scheme, and

(2) human, institutional and financial resourceat tvill be needed to give effect to the

selected method of enforcement?

Institutional framework :

(1) How are drafting resources organized: Does Suiddow the approach of establishing a
single government unit which can develop the spelggislative drafting competence
required? Or did Sudan adopt the integrated approdassigning drafters to the various
ministries so they can develop expert knowledggénsubject matter? third way of setting
up the available drafting resources is that in ganhevery ministry has drafting experts, but a
central drafting committee of experts exists wheelm be assigned to different ministries as
required.

In this respect, the discussion with officials fraime Department of Legislation of the
Ministry of Justice has shown that Sudan followe #pproach of a centralized drafting
service: the Department of Legislation is situatethin the Ministry of Justice and is

responsible for the drafting projects of all mines.

(2) Who is responsible within a given ministry toigpitize drafting projects? (i.e. who

decides on which of the urgent drafting projects thafters are supposed to start working
first). The prioritization is a purely political dision - which does by no way mean that it
should be taken arbitrarily. This decision shouédtéken before various drafting projects of
varying urgency are handed in to the Ministry ofstihe. Otherwise the decision of

prioritization will have to be taken by the Minigtor the drafters themselves. The ministry
from which the different projects originate is hawe in a much better position to evaluate

which project should be implemented first.
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(3) Who decides on the priorities between drafpngjects from differentninistries? Is there

a central committee (often called Cabinet Committee Legislation) which prioritizes
drafting projects? From the discussion with thecadfs from the Department of Legislation
of the Ministry of Justice, it is understood thatrently prioritization takes place to a certain
extent through the development of 5year/10 yean?l&hese Plans outline on a broad scale
which legislative projects are planned in a certanme period, thereby mainly serving as a
time schedule. However, they do not yet answerghestion which drafting project the
drafters are supposed to give priority over anothea certain month. In Sudan, such a
Cabinet Committee on Legislation might be well kechas a sub-committee of the Council of

Ministers, as a body in which all the ministries aepresented.

(4) Are there any regulations according to whidkeda those decisions should be taken? (E.g.
number of persons affected by the intended legislatspecial urgency because existing
legislation or lack of such legislation has detnma effects on certain group, special
vulnerability of group even though not high in nuerdy etc.)

B. Creating and enforcing a requlatory framework for law drafting

The following points are considered of special imi@oce in the regulatory framework for
legislative drafting.

1. Legislative programme

In order to create such a regulatory frameworkt fof all a legislative programme is needed.
A legislative programme requirés:

« allocation to a body at the head of Governmentefresponsibility for developing the

programme on behalf of, or for approval by, the @oluof Ministers;

* a process to enable that body to decide legislaqigities, i.e. which of the possible
legislative projects are to be part of its nextgpaonme (since there are invariably more
projects than there is time or resources for Gawent to prepare and for Parliament to

consider, if those functions are to be satisfalst@erformed);

4 Law Drafting and Regulatory Management in Central Bastern Europe SIGMA PAPERS: No. 18,
OCDE/GD(97)176, Section 3.1.1.
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» stipulated procedures (e.g. as to the informatmbe provided in relation to proposed
legislative projects) and an annual timetable ieg process, so that ministries may plan

ahead and prepare their positions in good time;

» working out the programme for a long enough pegbdad to give ministries adequate
time to complete larger, more complex legislativeojgcts (which, if policy
development and consultations are to be propertierdaken, may take more than, e.g.

a year, the usual programming period);

» procedures for dealing with urgent legislative pot§ that arise after the legislative

programme comes into effect;

» acceptance that ministries should not start to ldpve legislative project until approved
by Government collectively as part of the legislatiprogramme (thereby saving

resources from being used on projects that mapa@roceeded with).

However, even though coordination within governmeet between the different ministries
seems desirable, please note that according tolB86i1) INC also an individual minister —
that is to say without the prior consent of the @wluof Ministers — may table a bill. Thus,

coordination and a joint approach of all the mmest are favorable, but not legally required.

2. Legislative timetables

One of the most important commodities for good taaking is time. Those preparing
legislation must be afforded adequate time to cetepproperly the range of tasks arising
from policy development through to the draftinglod legislative text before the legislation is
introduced into Parliament. At the same time, laakers have an interest in ensuring that
new legislative projects become operational lavgaiskly as possible. In some cases, great
speed is essential to deal with an urgent needuBdie hurry driven by short-term political
objectives is a significant factor contributingdefective law. The question of how much time

to allocate to a legislative project deserves spedtention.

Further, the human resources that can be madeablaitor preparation and drafting are
usually limited, sometimes scarce. So, it is equiatiportant that their time is not wasted by
unnecessary procedures, by delays caused by thiditinaf others to deliver their input on

time, or by having to repeat a process carriedimadequately earlier. In particular, there is
little value in ministries carrying out extensivesk on legislative projects only to find, when
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these are submitted to the Council of Ministerst tiney are not acceptable in principle or

cannot be given any priority for presentation tdiRanent.

These considerations make clear that the procdesateveloping and drafting a piece of
legislation must b@lanned Timetables and deadlines should be set for aligues involved,

and co-ordinated with the similar arrangements nfadell the other legislation that is in
preparation at the same time. Of equal importatbere must be some authority in

government that has the capacity to ensure thailémmed arrangements are complied with.

Timetables for legislative projects are necessarynéke a legislative programme effective,
and should be set centraflithey enable Government to plan ahead for theisidenation
and approval of the legislative drafts and for stggtheir subsequent submission to
Parliament. They facilitate the planning of the kvof the Legislative Assembly. They also
enable the body in Government co-ordinating theslaive projects to set deadlines for them
and to monitor and secure the orderly progreseif preparation. They are necessary to
enable ministries to set internal work plans andhitkxl timetables and to allocate the

resources that are needed to complete their psdpgcthe given deadlines.
Necessary features of a functioning timetable®are:
» a preliminary assessment of the steps that nebd followed for the particular project

(e.g. the extent to which external consultation bl used);

» realistic and careful estimations of the time thit be needed for completing those
steps;

» periodic reconsideration of the timetables, e.gthim light of difficulties encountered,
and a procedure for altering them.
Ideally, the timetables for primary legislation sl relate also to the preparation of the

secondary legislation which is essential for itplementation and enforcemenin any case,

individual timetables for the preparation of im@ort secondary legislation are desirable.

®Law Drafting and Regulatory Management in Central Bastern Europe, SIGMA PAPERS: No.
18, OCDE/GD(97)176, Section 3.1.2.

® Law Drafting and Regulatory Management in Centrad &astern Europe, SIGMA PAPERS: No.
18, OCDE/GD(97)176, Section 3.1.2.

6
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A difficult issue for the drafters is to estimatewhlong they will need for a certain bill.
Naturally, this depends much less on the lengtthefbill as far as pages are concerned, but
on the difficulty of the task. Here, only experienwill enable drafters to arrive at a realistic
estimation. The question how many drafts are enaagh hardly be answered in general
either. The only possible answer is “as many asssary to do the job properly”. In very few
cases, this might be 1 or 2, in complicated cadesraore will be required.

3.  Drafting resources and their organization

Within Europe, two systems of organizing draftiegaurces exist:

a) The Continental system: the substantive/lineistries dispense of drafting resources of
their own (e.g. the Ministry of Transport has deedtfor transport-legislation, the Ministry of
Agriculture has special drafters dealing with léagisn related to agriculture etc.).

b) The British tradition, which the Sudan follonsaell, favors a central drafting office. This
office can be located either within the Ministry &istice or be independent @if the line
ministries which it serves.

It might be of importance to consider the advardagied disadvantages of both systems in
order to make an informed choice and to be ablbalance out the disadvantages of the

chosen system in practice.

Advantages of a centralized drafting servicé

» Constitutes a standing resource of high qualityykers with expert knowledge of
existing legislation and extensive experience imisg legislative problems

» Contains collective experience and know-how intretato drafting procedures and
techniques, that can be handed on to new entrants

» Ensures that standard procedures will be followetmistries

* Leads to consistent standards and greater unifgprmitlegislation and legislative
approaches

» Facilitates management of Government’s legislgtragramme

+ Makes the best use of limited numbers of experignicafters.

"See, e.g. BulgariaRegulation on the Structure and Organisation of Werk of the Council of
Ministers and its AdministratigrArticle 25(2).

8 Dickerson, Legislative Drafting, p. 40.

° Keith Patchett, Preparation, Drafting and ManageréLegislative Projects.

7
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Disadvantages of a centralized drafting service

* Usually is restricted to drafting Government billsaving secondary legislation to
Ministries and Parliamentary projects to Parliaragnbfficials and members

* Has little specialist knowledge of substantive [avhich rests with Ministries)

» s rarely involved at the stage of policy formation

» s, therefore, dependent upon Ministries for inginns as to the policy content, which
may vary widely in quality

* May become an elitist cadre of specialists who gtergte outmoded practices

« Tend to be subjected to tight timetables and exregmessures to complete a

legislative project.

4. Legislative handbook®

Common standards and uniform practices for preparirg and drafting legislation are set
most effectively through the provision of a singkt of directives, which have behind them
the authority of Government and, as needed, thaslatiye Assembly. Ideally, all the
directives concerned with legislative preparatibawdd be collated into a single source (e.g. a
Legislative Handbook) that is thoroughly known arsgd by everyone involved in preparing
legislation. Such a legislative handbook is cutyestill lacking in Sudan. The drafters
themselves might want to call the attention ofgbécy makers within the Ministry of Justice
to the desirability of uniform standards, proposasgya starting point to make those practices

which can be widely agreed upon obligatory throagécutive or statutory regulations.

Even when basic standards are set by such an nmestty there is an additional value in
developing a supplementalanualor style guide for law drafters. Such a documemnt louild
upon the basic standards by demonstrating howdbvdéh particular drafting difficulties that
often occur. It can be used to illustrate how liegige language can be made more accessible
to ordinary users, and to support plain languagsdtidg. It is a simple device for showing
how to avoid past practices which have unduly delipon, e.g. unduly legalistic language.
These documents are also valuable as a meanohinfy drafters from outside Government

(e.g. parliament or external experts) of curreacpces, and as a training aid.

9L aw Drafting and Regulatory Management in Central &astern Europe, SIGMA PAPERS: No.
18, OCDE/GD(97)176, Section 3.1.3.

8
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5.  Prioritizing drafting projects

Are there always sufficient drafters for the dradtiprojects? It is understood that Sudan at the
national level does not face a lack of experiendeafters. However, once drafters get
involved in carrying out research with respect bhe existing legal situation, the policy
background and its potential legislative solutioremyd start writing comprehensive
explanatory notes in order to give the legislatgsembly a solid base on which to decide on
the passing of the legislation in question (allvafich this Manual will suggest in the
following parts), drafting resources might also dree scarce in Sudan. Adding some
comparative research on legislative solutions freotountries and their effectiveness might
make timing and prioritization even more important.

Once time becomes of the essence, it is necessatart with one or the other legislative

project and delay the rest.

Now, who takes the decision which project shoulditzdted first?

You as a drafter? Your head of department? Youristar? It is understood that the
Comprehensive Peace Agreement and its ScheduleBnplementation provide some
guidance in certain areas by determining deadliftesthe implementation of certain
legislative projects. Furthermore, legislative peogmes (5-year-plan, 10-year-plan) exist in
certain areas which provide some broad guidanceveder, they do not yet prioritize

individual drafting projects.

If there is no regulation at all in this respebiere are usually the following outcomes to be
expected:

The prioritization takes place haphazard. A drafteght favor the drafting project that seems
the easiest to him/her; a minister might prioritez@rafting project that some lobbyists push
most; someone might put a certain project on togheflist because he/she was induced by
special benefits from a certain interested groupkids of interests become involved, none
of which lead automatically to a prioritization tha in the interest of the public at large,
much less in the interest of the most vulnerabtespaf the population®

The drafting projects should therefore be coordidatentrally. This could be done by the

Ministry of Justice or by a “legislative committeeittached directly to the Council of

1 CcompareSeidman/Seidman/Abeyesekere, Legislative Draftmgdemocratic Social Change — A Manual for
Drafters, p. 51 ff.
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Ministers. In respect of the most essential quastmf prioritization, the decision might have
to be taken by the Council of Ministers directly.

In any case, the competences involved here nedzk toegulated. Ideally, if the original

competence should lie with the Ministry of Justicegulations should also include ways of
dispute resolution for inter-ministry disputes. $aemight have to involve the Council of

Ministers as a “higher”/impartial authority.

6. Setting up a bill team and cooperation within sucla team

Never draft alone! Collaboration is necessary igdacomplicated jobs, and it is desirable for
most lesser ones.

Drafting of legislation involves too many technicatylistic, AND substantive questions for
one person. It is hardly possible to always haveind all formal requirements plus all the
policy considerations.

Therefore, the habit of many lawyers to work al@eery dangerous in the area of legislative
drafting. It is significant to have other lawyersview the own work: Every piece of

legislation of a certain size can always be impdobg a second lawyer. Therefore, it qualifies
you as a good drafter to seek such advice anddorporate it where useful, instead of
refusing such reviews because of the understanttiag it would undermine your own

competence.

Depending on the size of the project, the reviewabgther drafter might not be enough. In
case of more complicated legislation, it is advisdb set up a “bill team”: the assignment to
such a team needs to be undertaken by a superibe dégislative department; teams cannot
form themselvead hoc

If such a team consists of drafters only, 2 or Gqes will be sufficient. However, especially

in those more complicated projects, it makes sémdeave experts on the policy substance
involved. Ideally officials from the concerned nstries should be involved. This way, all the

existing knowledge on a specific social problem barcollected. An adequate mixture of the

involved persons guarantees that the last discosgmim a bill are discovered.
In order for such a team to cooperate effectivalylear distribution of responsibilities is

required: who does what when? Who assumes thelbresponsibility/coordinates the work?
This distribution of responsibilities should be danted BEFORE the team starts working.

10



Max-Planck-Institute for Comparative Public Law dntkrnational Law

This greatly improves the chance of achieving maércoherence and consistency, while
failure to focus responsibilities causes delaysfantion.

Such a team does not serve the purpose of haviregatgeople involved in the process of
producing the clauses of the bill at the same ti®ech “group drafting” is rather time
consuming and ineffective. Within the team diffdreections or problems that need to be
resolved can be divided between the team membersigcessary research work (on different
areas of existing legislation, foreign legislati@ocial impact studies, calculations of costs

etc.) can be assigned to different team members.

The results of the individual’s research or theftdrahould then be circulated for suggestion
or comment — first within the team. Later such gmbty to comment should include those

who will have to live under the bill or administierThis can be accomplished through public
hearings, involving civil society organizations.igtadvisable to set up a general procedure

allowing

Another advice in this context is to always passdhaft bill UP in the hierarchy: First of all,

a bill should always be developed by an officiatied drafting service and then, once a draft
is finished (ideally after circulation in a billde) be passed on to a supervising official, not
the other way around. Otherwise the risk that thmeftidg official does not dare to
correct/improve his/her supervisor’s bill is toegt. On the other hand, even though a higher
ranking official with more experience might alweirsd issues that could be improved, he/she
should never change the bill without first consigtithe original drafter because he/she will
be the only one having the complete overview olleha technical issues involved and might

be able to explain certain points in the draft thilit at first sight appear odd.

C. Policy development

1. Overview

What decisions need to be taken to develop a spali/?

And why do you as a drafter need to know about it?

11
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At thefirst stage, key decisions are needed on such mattéfs as

(1) Is the problem correctly defined?
(2) which of the possible policy options is to be predd;
(3) whether this option should be realized throughslegion, rather than by non-
legislative means;
(4) Is there a legal basis for regulation?
(5) What is the appropriate level (or levels) of gowveemt for this action?/which
authorities should put the legislation into effextd
(6) what is the basic approach to be adopted in thsl&ign, and what legal and
administrative mechanisms are necessary to putaihatoach into effect and
make it workable.
(7) Do the benefits of a regulation justify its costsimplementing it? Is the
distribution of effects across society transparent?
(8) How will compliance be achieved?
Decisions on questions such as these should bélpbiefore effective work can be done on
the legislative text. Providing them is properlg tlask of policy-makers who are expert in the

particular subject matter, including those withsgakst legal expertise.

Second stagekey policy decisions to be converted into legait.tét the latest, here the
theoretical division between policy development drafting of the text ends: detailed expert

policy advice and legal inputs on substantive matiéll continue to be required.

Depending on the organization, the same ministficiafs are involved in both stages — in
others they are kept formally separate. In thet fomse, drafters are involved in policy
development anyway from the beginning; in the sdamase, they should, ideally, get the key
policy decisions BEFORE starting to draft. Howevarpractice this might not always be the
case. (One Kenyan drafter reported that once, stseasked to draft a “prohibition of mini-

skirts” statute — without any further informatidran that.)

For this reason, the policy development issue®farelevance to the drafter.

A second reason is that even if the official of the line nisiry/the person primarily

responsible for the bill's substance is of the apirto have the whole policy in place, if your

12 SIGMA Paper No. 15 — Checklist on Law Drafting
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goal is to draft effective legislation for the demment of your country, you might
sometimes have to question these policy decisipossibly the official has not conducted
adequate research — this will also fall back on,ybthe bill is a complete failure (either
doesn’t pass parliament or fails in practice) beeaitiwas not built on a solid foundation of
information.

Thirdly , in many countries drafters are asked to provjdstifications” or a research report
for the legislation they have drafted. In Sudars ttoncept is known as “explanatory notes”.
In this, they do not only have to justify the wargj but should also be able to explain the
policy. Why we consider comprehensive explanatartes so important will be dealt with
below. But it is important to keep in mind that tthafter has to thoroughly understand the

policy.

2. The policy decisions

The two decisive preliminary questions that thagyomaker and the drafter have to answer
are

a) which of the possible policy options is to be @nefd; and
b) whether this option should be realized throughidiedion, rather than by non-

legislative:

Is new legislation needed? What do existing lawsilage in this area?

Possibly, the existing statutes are fully adequatsubstance. If the social problem that
should be addressed lies solely in the lack of @m@ntation of existing statute, a different
approach needs to be taken than if no substaniles exist yet. In any case, it is important
that you are aware of the alternatives that existoider to advise the official of the

responsible ministry comprehensively.

What non-legislative means/instruments does thie Stave?
Normative instruments:
» Procedural rules governing the steps officials are expected tto¥olin carrying out
specified administrative processes.
» Practice rules stating the practices that are to be followedoffficials in order to
make a statutory scheme operative or effective.
» Instructions(from a more senior level of the official hierarghindicating by whom
and how particular administrative powers are t@xercised.

13
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* Interpretative guidesindicating how persons affected by statutory pmwean expect
those powers to be exercised.

» Prescriptive directionsindicating the actions that persons affected exqgected to
take in order to comply with statutory rules.

» Recommendationgroviding advisory guidance as to appropriatéoacin order to
implement specified policy objectives.

 Codes of conductprescribing guidelines or standards for action ehadviour in
specified contexts.

* Voluntary codegadopted by private sector bodies): providing felf-segulation on

specified matters.

Alternatives options to induce a certain behavioroag citizens besides drafting laws:

(“Government Tool Kit"}?

1. Information — The Power of Influence

Advice Wide dissemination
Guidance Selective distribution
Directions Advertisement & publicity
Data and information by means of | Targeting operators
Persuasion Responding to requests
Agreements

2. Economic measures — The Power of Money

Bargains Government contracts
Incentives by means of | Tax inducements
Negotiated benefits Grants, loans, subsidies

3. Administrative action — The Power of Government Resources

Provision of a specialist service

Use of official human resources

Administration through existing Government agency
Monitoring and inspection

Policing and corrective intervention

13 patchett, Preparation, Drafting and Managemehegfslative Projects, p. 6.
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4. Inaction — The Power to decline to intervene

Reliance on market forces

Reliance on social controls / Reliance on self-latipn

D. Necessary information

1. What do you need to know?

One of the important tasks of a legislative draféeto gather all the important information.
Usually, the officials in the respective line miniss will not be aware of which kind of
information the drafter needs and will leave maapgthat the drafter has to fill.
As a drafter, you should therefore:
- Get the relevant facts BEFORE starting to draft.
How to get the relevant information even if theippldecision is not yet sufficiently clear,
and possibly, lacks the factual background neededrf informed policy decision:
o Phone calls, personal conferences (in and outs&®linistry)
o Use material, if available from hearing/studies durted on the policy
questions prior to the drafting
o0 use all available facilities to get the relevarfbimation on the subject of the
bill (the administration regarding practical issusmplementation; libraries;
other ministries)
0 askconcretequestions, especially ask the official of the asgble ministry
0 require background information
0 use your judgment as to how far to check the opmiof others (cross-
checking is always preferable and advisable, bghtmmot be possible on all

details for lack of time).

What do you need to know?

What constitutes the nature and extent of the kpectdblem the bill aims to resolve in your
country’s specific circumstances? Since law cany omsolve a problem by changing
behaviors, whose and what behaviors comprise tiodlggm? What facts can you as a drafter

find to describe the problem and the behaviorsdbatprise it?
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You need to know the desired result in order tdtdegislation which is supposed to bring it
about. Only by this you can check whether the exged legislative solution makes any sense
and has chances of solving the social problem. @desitate to go back to the official in the
responsible ministry in order to ask further guasdiwhenever you discover new gaps in your

informatory background.

2. What do the officials in the responsible ministry med to know?

What do the officials you work with (in the concedministries) need to know?

Educate them on why you need such a solid poliay fantual background. Explain to
them the risks involved if you are not given akt ihformation you need or sufficient time
for drafting.

Ideally, the official in the responsible ministrizjaaild have a solid background in legal
interpretation in order to understand your drdtidye able to check its implications and to
understand how it relates to the policy goal, amcriticize it knowledgeably. He/she
should be willing to be in a constant dialogue Witk drafters, since substance and form

are too closely interrelated for the drafter tdddealone with the substance.

E. Tools for drafting

The following equipment is needed in a legislativafting service:

- pencil/paper, ideally computer (makes constant gbamasier)

- telephone (to contact the official in the respolesininistry or other experts to gather
information, to coordinate with responsible miry$tr

- all statutes currently in force in Sudan, espegitie Interim National Constitution,
the Interim Constitution of Southern Sudan, intéomel treaties to which Sudan is a
party

- Indexes in an up-to-date form are needed for aflecu legislation

- English/Arabic dictionaries, books of synonyms,ngnaar and style

- Library: books on legislative drafting, constituted law, international law, the
respective area of national law, foreign statubesbdmparative research.

It is understood that up-to-date publications ayiskative drafting practices as well as a

comprehensive collection of all statutes that isilgaaccessible to the drafter are still

lacking. However, it is suggested that the drafsengport the setting up of these materials,

since first of all, they know best what is needadd secondly several drafter might

already have materials that they can contributenfcourses, workshops or studies.

16
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F. Writing of the explanatory notes

Explanatory notes are also called “justification§gsearch report” or “Memorandum of
Law”. In the following, the Sudanese term of “exp#ory notes” will be used. The purpose
of explanatory notes is to assist readers to utatedsand interpret the proposed laws and to
highlight the drafters’ intention.

1. Reasons for writing comprehensive explanatory notes
a)Democratic governance

Parliament, i.e. the National Assembly and the Cdwf States in Sudan, is the body that
ultimately needs to decide on laws as representafiche citizens (compare Art. 91(1) INC).
For this decision to have some value, i.e. in ofdethis decision not to shift in practice to
the executive branch, it is of vital importancettparliament can make an informed decision.
The parliamentarians need to understand

- the policy: its aims, reasons etc.

- the intended impact

- the reasons why government assumes that the ldwawvié the intended impact

- costs of the law

necessary changes in administration etc.

in order for them to get the whole picture and tteehe able to form their own opinion on the
proposed bill.

At the same time, these explanatory notes shoskl @hable the public to assess the facts
(because the explanatory notes should name theesoof data collected) and the logic on

which the bill rests.

b)Effective legislation

Where thorough policy analysis exists, it is a mater of including its substance into the
explanatory notes. However, where no such compsedemolicy analysis has been carried
out, it is not safe anyway to proceed with a lawvbich nobody can estimate the results to be
expected and the costs etc. That means that theriafion has to be gathered at some point.

Explanatory notes warrant an informed decision-mglkirocess based on logic and facts.

Whether a new law will lead to the desired resdid@s not depend on the bill's specific
wording and its technical form only. Non-legal fast play an important role: the relevant
social actors and the reasons upon which theyhgsical circumstances etc.
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Example: If the policy goal is that all children in Sudahould accomplish at least primary
education because this is thought important foir tkeger economic prospects and the
economic development of the country as a wholeréeptly well drafted bill making primary
education obligatory (including sanctions for trergmts who do not comply and don’t send
their children to school) might be completely inqadate to solve the problem.

As seen in the policy development part: First,aeds to be assessed the magnitude of the
social problem (how many parents do not send tbkeildren to school and how many
children drop out of school during primary educafjo

Secondly. the factors that lead to the undesiré@\der of the parents (not sending their kids
to school) have to be researched. A variety offacimight lead to this behavior — and all of
them might have to be addressed differently:

- There might not be sufficient schools or not siiéfit teachers/rooms in the school.

- Schools might not be close enough (in walking dis¢d and no public transport might
be available for the children.

- School fees (or public transport, if available) hiipe too expensive for a number of
parents.

- Parents might have cultural reasons for not senitien children to school (esp. with
respect to girls — or because they want to edutete children themselves in their
traditional life style and don’t want public schedb interfere).

- Parents themselves might lack the education tareeadditional value that education
might bring to their children.

- Parents might need children as “work forces” at éota look after younger children,
to help on the fields etc.

You might be able to think of a number of othertdas that lead to the undesired behavior.
Against most of these factors, the establishmenh@fobligation to send the kids to school

will not be of much use.

Thus, forming the policy already requires some asde before the legal aspects of a bill can

be developed.

c)Enables drafters to structure the available evideand the facts logically

The explanatory notes serve as a map for the dsafte gathering and structuring the

relevant evidence. Having included them into th@laxatory notes (and ideally having
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understood them), you already have all the fa@snked to be considered in the bill. It helps
you to organize the facts logically, and to usertlas basis to determine the bill's substantive

measures.

2. Risks

Certain risks are involved in the use of such exgtlary notes: They relate to the bill only and
do not yet take into account subsequent changeisetdill in parliament. Therefore, they
cannot as such be used for interpretative purpaftes the law was passed. If it should be
possible to make reference to them for a betteerstanding of the law, it is necessary to
implement procedures that adapt the explanatomysrtot the final statute (taking into account
changes made in parliament). However, in this cédge,still necessary to clarify the legal

status of the material for purposes of interpretaby the courts.

3. Problem solving methodology"

In order to develop a policy that effectively adssies a certain social problemfoar step

approachis recommended:

1. Identifying the problem

Provide facts to substantiate the difficulty’s/ stficial manifestations: e.g. school drop out
rates in primary school are 60 %, or the illiteraate is 50 %- or high unemployment rates,
low income because no qualified jobs etc.

Then the explanatory notes must identify in whoslkeayior the social problem lies (as seen,
laws can only change behavior, not the weatheritiond or statistics). In the example given,
it will mostly be the behavior of the parents (&nzhildren themselves can usually not yet
decide whether or not they go to school). Howewtrthis stage, even this remains a
hypothesis (an educated guess): Without furtheeareti, one cannot know whether the
parents can take any decision in this matter atead. if no school exists in the area, one

cannot even say easily that the parents have bgtadt sending their kids to school.

2. Researching explanations/causes

As already discussed, a law can only alter behawbsocial actors. It will only reach this

aim of doing so by altering or eliminating the camigor this behaviour. Therefore, a policy

1 This chapter is based on Seidman/Seidman/Abeyesdkagislative Drafting for Democratic Social Charge
A Manual for Drafters, p. 88 ff.
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maker or law drafter must systematically researahtast alternative causes, explanations for
the social actor’'s behaviour. Here, it is espegiatiportant that the researcher compiles and
structures all the available evidence and idemstifieecountry-specific factorsthat cause the
behavior. Since the reasons that lie behind cewalys of behaviour will usually differ from
one country to another, the research ofltdwal factors is of special importance. Here you
also find the reason why it is extremelgngerous to copy legislation from other countries

or even to use it as a blueprint: This may onldbee, if the circumstances in both countries
have been carefully considered. Thus, it can nsaee you the research work; it even adds to
it since you have to research the background indwumtries! Nevertheless, it might give you
valuable information whether a certain policy wodkswhy it didn’t work in other countries.
So, you may use it as additional information —agylas you are cautious and don't copy it

into a completely different setting.

3. Proposing a solution

Before the laws enactment, a drafter cannot knawvctinsequences of it in reality, since no
experience exists with regard to how exactly tiadus¢ will influence the addressees behavior.
However, having provided warranted explanationghefproblematic behaviour’s causes, you
can draft solutions that are at least likely torovene those causes.

a)Content of the explanatory notes

The following checkilist is a suggestion regardihg tontents of comprehensive explanatory
notes. Naturally, this structure should be adapdetthe needs of the Legislative Department

and to the respective bill.

Checklist for explanatory notes®
l. Introduction
A. Brief statement of the problem and the bill's pregad solution
B. Fitting the social problem addressed by the bt ithe larger context. Frequently, the
problem constitutes a small part of a larger onthen, the research report should
indicate the relationship to that larger problend @he larger legislative program
addressing it.
C. Optional: History of the general problem

5 From Seidman/Seidman/Abeyesekere, Legislative tiigaffor Democratic Social Change — A Manual for
Drafters, p. 118 ff.
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D. Brief statement of the problem solving methodology
II. The Difficulty the Bill Will Address

A. Mini-Introduction: Relate the specific difficultyotthe larger context, indicate the

difficulty statement’s function in the logic of gslem-solving, and outline the content

of this section

B. The nature and scope of the difficulty’s superfiaiaanifestations as they affect

human, physical, or financial resources.

[Frequently, the social problem manifests itselfaagroblem in resources
allocation, for example, as underground water pioliy unemployment,
inadequate public transportation or insufficientatuclinics. If the social
problem appears first as a question of resourdesation, the drafters
should here describe the nature and the scope ef rédsources’
misallocation.]

Under this heading, as under most of the headings

C. Behaviors that constitute the difficulty

® M m o

[Law can only address behaviors. Having identified misallocation of
resources, this section of the report should desdte relevant primary
addressees and implementing agencies and the sspettteir behaviors
that prove problematic.]

[In describing the addressees and their behavibrshacomprise the social
problem, drafters should differentiate between theveral sets of
addressees. The explanations for each of these dfetsddressees’
behaviors and undoubtedly differ, so to change ehbshaviors, the
drafters will first have to identify the specifiaeses for each, and then
draft measures to change those causes. Becauserdab&m-solving
methodology’s solutions logically derive form expdions, to ignore these
differences among addressees and the differenesanfstheir behaviors
make it likely that the bill will not induce all ¢hnew behaviors needed to

solve the problem.]

Comparative law and experience

History of the difficulty

Analysis of the impact of the existing law on difat groups of the society

Mini-conclusion: Summarize this section; indicatee tconnection between the

statement of the difficulty and the explanationstisa that follows
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[1l. Explanations: including “opportunity and cajist
A. Mini-introduction: Describe the function of expldmmams in the logic of problem-
solving and outline this Part’s contents
B. Optional: history and comparative law as possibdeirees of hypotheses as to
explanations
C. First role occupant (A) and first behavior (1)
Group together the explanatory hypotheses and \tlirerece relating to each set of
behaviors
I State of the existing law (‘rule’) as it presentgars on the behavior or
role of addressee A as identified in the difficytigrt
[Take care to discover all the legislation that rbea their particular
problem (not just the laws that have a name sinldhe title of the social
problem in question).]
Ii. The non-legal factors that may affect the problecrtaehaviors
I Objective factors
(1) Opportunity
(2) Capacity
(83) Communication of the law
(4) Effect of the addressees’ decision-making processtheir
decisions
ii. Subjective factors
(1) The addressees interest (‘incentives’), includihg effect of
potential sanctions
(2) Ideology (values and attitudes) as it affects thdrassees’
behavior
Iii. [where relevant, the foreign experience as to ptsscauses of the
behaviors at issue]
D. Possible further addressees or problematic bela@epeat ‘C’ for each successive
set of role occupants and their behaviors)
E. Possible problematic implementing agency behavimgpeat the steps suggested in
‘C’ for the implementing agency)
[Because implementing institutions always compecgmplex organizations, however,

analysis usually requires focus on the implementaggency’s decision-making
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processes. Almost invariably, the research repdithave to review the causes of
problematic behaviors of central agency decisiokingpofficials]

Optional: Foreign Law

G. Mini-Conclusion Summarize this section and reiterate the connechetween

explanations and solutions. List possibly the exglen for each set of behaviors
identified in the difficulty section and summarizke causal factors which the
preferred solution — the proposed bill's detailedasures — must alter or eliminate to

induce more desirable behaviors

IV. Proposed Solutions: weighing alternative measusocial costs and benefits

23

A.

Mini-Introduction: Note the requirements that peblsolving’s logic imposes on the
proposed solutions and outline this Part’'s contents
List of alternative potential proposals for solasathat logically seem likely to alter or
eliminate the causes of existing problematic bedravi
I. [The persuasiveness of a justification to a comaille degree depends
upon whether you convinced the readers that yoe lcansidered all the
logically-possible potential measures for inducthg behaviors desired;
and that, all the things considered, your prefeetlition (the specific
measures in the bill) really does constitute thet bgailable.]
. [Drafters may obtain ideas for alternative solusidnrom three principal
sources: comparative law and experiences; schbtaois and journals; the

drafter’s own ideas]

C. Description of the details of the bill's major preons

I [This section should describe and explain everyoirtgnt provision of
your bill. If the bill seems unusually long and al&td, you may consider,
in addition to the research report's more generslysis, using an
annotated bill to explain specific provisions’ distd

ii. [This section should include a detailed descriptioh the proposed
implementing agency, with a special focus on itsciglen-making
processes and the provisions for participants, wadedility and
transparency.]

Demonstration of how the preferred solution addreske causes of the difficulty as
revealed in the explanations sections
[in effect, use the problem solving methodologyaasevice to predict the behavior of

the bill’ addressees]
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E. Analysis of the costs and benefits of the bill
I Economic costs and benefits
ii. Non-quantifiable social costs and benefits
iii. Social impact statement
I. Impact of the bill of different social groups, esiadly on the poor,
women, children and minorities
ii. Impact of the bill on valued but poorly representederests,
especially on the environment, human rights, aedtie of law and
the prevention of corruption
F. Monitoring performance
I Demonstration of how the bill provides for monitayiand evaluating it
implementation
[alternatively: list monitoring of devices and giweasons for one(s)
included in the bill]
ii. [Foreign experience in monitoring implementatioranoflogous laws]
G. Mini-Conclusion

V. Conclusion

b)Sources

In your research, it is of special importance gt have consulted all the relevant sources.
Example'® The government is calling for a change in the &fvihe insanity defense in
criminal cases. A defendant who attempted to kil President has just been found not
guilty by reason of the insanity defense. The atajus followed by widespread criticism.
What do you need to research?

For a comprehensive overview over the issue, andraer to be able to write the

aforementioned explanatory notes, you should rekear

- every provision in the applicable constitution(s)tbe subject,

- every applicable statute on the subject,

- every major court opinion on the subject,

- every opinion of state attorneys on the subject,

- every regulation on the subject by administratigereies,

- every major scholarly commentary on the subjecttreatises, law reviews, bar

association journals,

16 Statsky. Legislative Analysis and Drafting, Sec@uiition, p. 163 ff.
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- every major study on the subject from agenciesabsaociations, interest groups such as
unions, police associations, medical societiesigbgcientists, the academic community,
lobbyists,

- every major proposal on the subject from groupshhge proposed legislation.

Additionally — if not already done in relation t@wyr research on possible policy options —
you ought to research what other legislatures ltiree in the area. What statutes do they
have on the subject? What are the differences arimm? Why were they passed? What has
the experience been under those statutes? Whagistseor weaknesses have been identified?

What has been the response to the law from thés;dbe enforcement agencies, the public?
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lll. Part ll: Legislative drafting in Sudan
A. The drafting process

1. The established praxis in Sudan

It has been the well established praxis in Sudacettter the early stage of the drafting
process around the Council of Ministers. In linghwé general strategic plan covering ten
years, each ministry submits its projects to theui@d of Ministers (CoM) where it is

generally discussed. Other ministries are thentedvio give their comments in more detalil.
The department of legislation within the Ministry dustice is mandated to prepare a first
draft in cooperation with the concerned ministrytting the political content into legal

language, thereby considering the limits set bgtag law including sources of Sharia law. If
additional expertise is required at that stagegdasdrom other ministries and/or from outside
the executive branch are consulted. The first diafthen presented to the Council of

Ministers that might or might not agree to table kil before the Assembly.

2. Initiating and tabling a draft bill according to th e INC.

Tabling of Bills

Art. 106 INC

(1) The President of the Republic, the Presidency, the National Council of Ministers, a national
minister or a committee of the National Legislature may table a bill before either Chamber of the
National Legislature subject to their respective competences.

(2) A member of the National Legislature may table a private bill before the Chamber to which he/she
belongs on a matter that falls within the competence of that Chamber.

(3) A private member bill shall not be tabled before the appropriate Chamber save after being referred
to the concerned committee to determine whether it involves an issue of important public interest.

In contrast to this established praxis in Sudae, @ouncil of Ministers has now lost its
exclusive right to table a bill within the execwibranch. According to Art. 106 INC, the
President, the Presidency, a single Minister, er@ouncil of Minister has the competence to
table a bill. Hence, the established praxis ig atl option, but onlyone possibility among
others. E.g., a single Minister is authorized tblgaa bill without prior approval of the

Council of Ministers may also be tabled by that thesscompetence to table a bill.
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President

Presidency

Minister

Council of
Ministers

/

Member of
the respective
Chamber

\
—

[

National Assembly
or

Council of States

Verification by
appropriate committeq
whether public interesf

is involved.

tabled
before T

Committee
of the
Assembly

= Legislative branch
initiates the process

= Executive branch
initiates the process

3. Procedures for presentation and consideration of bs

Procedures for Presentation and Consideration of Bills

Art. 107 INC

Table 1

(2) Bills presented to either Chamber of the National Legislature shall be submitted for the first reading
by being cited by title and thereby deemed to be tabled with the appropriate Chamber. The bill shall
then be submitted for a second reading for general deliberation and approval in principle. Should the
bill be passed in the second reading, there shall be a third reading for deliberation in detail and
introduction of, and decision upon, any amendment. The bill shall then be submitted in its final form for
the final reading, at which stage the text of the bill shall not be subject to further discussion and shall
be passed section by section and then passed as a whole.

(2) After the first reading, the Speaker shall refer the bill to the appropriate committee which shall
make a general evaluation report for the purpose of the second reading. The committee shall also
present a report on the amendments that the committee might or might not have endorsed in the third
reading; the Speaker may also refer the bill once again to the appropriate committee to prepare a
report on the final drafting in preparation for the final reading.

(3) The Speaker or the appropriate committee, may seek expert opinion on the viability and rationale
of the bill; an interested body may also be invited to present views on the impact and propriety of the

bill.

(4) The Chamber may by a special resolution, decide on any bill as a general committee or by

summary proceedings.
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opinion  on
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of the hill
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propriety of bill

body

and

Table 2

The INC does not clarify in how far the expertidele drafting department will be involved

in the parliamentary process. Art. 107 (3) INC edst permits the consultation of external

experts in the drafting process and therefore doepreclude that option.

The procedures of Art. 107 INC apply to both Chamslrespectively. The questions, which

Chamber has the authority to draft which law andhamnv far the other Chamber has to be

involved is answered by another provision, Art. IBIC. The National Assembly shall be

competent to assume legislation in all national @m(Art. 91 (3) (a) INC)’ However, after

the final reading, the bill has to be referred tstanding Inter-Chamber Committee for

scrutiny and decision on whether it affects thenests of the states. If the Inter-Chamber

Committee decides that it does, the bill has tordferred to the Council of States. The

Council of States may introduce any amendmentlarréferred bill by a 2/3 majority of the

representatives (or pass it as it is). The (amenbliéds then sent to the President for his/her

assent without being returned to the National Addgm

v

Assent of the
President

affects interest of states

referred to

4 I

»
>

Council of States

Bill from  the
Natlongl Asse_mbly does not affects interest of states
(after final reading) Inter-Chamber

Committee

decides may amend the
bill  with 2/3
majority

/

" Howevwer, if legislation refers to “the decentzali system of government and other issues of sttévethe

states” (Art. 91 (4)(a) INC, the Council of Statecompetent to enact it.
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4. Delegation of powers of subsidiary legislation

Legal drafters may also be involved in draftingas®tary legislation. But even with regard to
secondary legislation, the final saying whethemnot a subsidiary regulation may have the
force of law rests with the Assembly. Art. 115 IN@derscores that subsidiary legislation is

subject to adoption by a resolution of the Assembly

115. Delegation of Powers of Subsidiary Legislation

The National Legilature or any of its Chambers miy,law, delegate to the President of the Repultie, t
National Council of Ministers or any public bodiietpower to make any subsidiary regulations, rubeders or
any other subsidiary instrument having the forcéawf, provided that such subsidiary legislation lkh& tabled
before the concerned Chamber and be subject totamsopr amendment by a resolution of that Chamiber i

accordance with the provisions of its regulations.

(1) delegates by ls * President,
¢ Council of Ministers,
§ e any public body

National Legilature /

respective Chamber (2) make

(3) tabled befor

(4 )Adopts or \

amends by
resolution

Subsidiary
Legislation

Subsidiary Legislation
having the force of law

Table 3

It is important to be aware that Art. 115 INC déegafrom § 13 (c) of the The Interpretation
of Laws and General Clauses Act, 19P4According to the INC, the National Legislature /
respective chamber has to adopt each subsidianjatemn. A mere non-action of the

Legislature for a specific period of time is noffeient any more.

188 13 (c) states: “such regulations, rules or araéérall be deposited before the People’s AssentbBoan as
they are made and the People’'s Assembly may wathéxmonth of such deposit, by resolution, revolkestime,
but without prejudice to the validity of any priapplication thereof of the right of the delegatetharity to

make new regulations, rules or order”.
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B. Legal impacts on drafting legislation in Sudan

While preparing a bill, drafters at the nationavde shall be guided by the “sources of
legislation” as set out in Art. 5 (1) and (2) INC.

5. Sources of Legislation

(1) Nationally enacted legislation having effectyoim respect of the Northern states of the Sudwll iave as
its sources of legislation Islam&haria and the consensus of the people.

(2) Nationally enacted legislation applicable touieern Sudan or states of Southern Sudan shall havies
sources of legislation popular consensus, the whamal the customs of the people of the Sudan dimgjitheir
traditions and religious beliefs, having regardSadan’s diversity.

However, above all, drafters have to respect thédiset by the INC, which is considered the
supreme law of the land (Art. 3 INC). Constrairds drafters do not only derive directly from
the INC, but also from those legal documents tlaaehbeen incorporated in the constitution.
Art. 225 INC incorporates those provisions of tr@aprehensive Peace Agreement (CPA) as
part of the INC that did not expressly became pathe INC. The same is especially true for
all human rights treaties ratified by Sudan (see 2f (3) INC), and may partly also apply for
other international treaties ratified by Sudan aall vas customary international law. In
addition, it may be helpful for legal drafters tansider the following: Although by no means
obligatory for Sudan, some foreign regional or owadi laws might be of specific interest,
especially those that regulate trade in areastefast for Sudan. Hence, a legal drafter has to

be aware of the content of the following documents:

* The new bill shall be in compliance with the INC

* The new bill shall be in compliance with the CPA.

* The new bill shall be in compliance with internatb human rights treaties
ratified by Sudan.

» The new bill shall consider its effect on existiegislation.

* In specific cases, the new bill should consideeifym laws / regional laws.

* The new bill shall consider the general practicentdrpretation.
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Table 4
Preparing | _ _ _ _ _ _ _ _ _ _ -
a new Tt~
bill = Con_sidering
foreign laws

\

Compliance with INC (Art. 3 INC

y
Compliance with CPA (Art. 225 INC

A

y

Considering
how the bill will
be interpreted

Considering the
effect on exis-

. ting legislation

Compliance with International Huma
Rights Treaties ratified by Sudan (An
27 (3) INC).

1.

Compliance with the INC

As already mentioned above, pursuant to Art. 3 INKhe Interim National Constitution

shall be the supreme law

constitutions and all laws shall comply with.ifThe INC contains several provisions that are

of highest relevance for the drafters of Sudanase $ome of these constitutional provisions

refer rather tgrocedural or

the new bill.

of the land. The Interiongfitution of Southern Sudan, state

formal requirementsthers refer more to theubject matteof

a)Procedural / formal constitutional requirements

- Does the level of government have the authasigniact a specific law?

Living in a federal system,

executive, legislative and judicial branch but aseertical one between the different levels of

government.
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Executive
Power

Legislative
Power

Judicial
Power

National Level
(Schedule A, D, maybe E

Southern
Sudan

Level
(Schedule B,
D, maybe E)

(Schedule C, D, maybe E

State Level

Table 5

Therefore, the authority to enact law in Sudanivéddd between the national, the southern

Sudan and the state level. In other words: The Lav&idan are composed of three different

sets of law: National laws, laws of GoSS and sthtes. National laws applying throughout

the Sudan are to be enacted by the national l&gislaGoSS laws are to be enacted by the

Legislative Assembly and state laws by the statgslatures. The vertical separation into

different set of laws in parallel to the differdatvels of government does not yet determine

which areas of law shall be regulated by which lleVhis allocation of legislative powers to
the three different levels is put into effect thygbuhe Schedules A-E of the INC.

Laws of Sudan

National Laws

* according to
Schedule A
(exclusive
powers)

* according to
Schedule D
(concurrent
powers)

» according to
Schedule E
(residual powers

Laws of GoSS

according to
Schedule B(exclusive
powers, inc.
competence for
framework-legislation)
according to
Schedule D
(concurrent powers)
according to
Schedule E(residual
powers

State Laws

according to
Schedule C(exclusiv
powers, but for the
Southern States see
also Annex B)
according to
Schedule D
(concurrent powers)
according to
Schedule E(residual
powers

D

Table 6
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Hence, the drafting team in the Ministry of Justi@s to check right at the beginning whether
the authority to regulate a specific area fallshmmittheir field of legislative powers. The

Schedules are partitioned in exclusive, concuraedtresidual powers.

Exclusive powers

Schedules A — dist the legislative powers that agclusively allocated to one of the three
levels of governmentOnce an area of legislation falls into the competeof the states, the
national level is exempted from regulating an issuthat area. To be more specific: A law
regulating the registration of marriage falls ikee competence of the states (Schedule C,
para. 16). So, even if asked by the National Cdwidlinisters (NCoM) to prepare a bill in
that area, drafters should make the NCoM awarésdinited competences in this respect. A
slightly different situation occurs in the southetates. Here, the exclusive powers listed in
Schedule C are not exclusively reserved for thee d&vel. Instead, pursuant to Schedule B,
para. 95° GoSS is vested with the authority to enact a kihdramework legislation with
regard to the issues listed in Schedule C. Conselguéegal drafters of a southern state also
have to consider GoSS laws, even if they are gmirdyaft a bill within the limits of Schedule
C.

19 B, para. 9 reads: The co-ordination of Southern Swsavices or the establishment of minimum Southern
Sudan standards or the establishment of SoutheslanSuniform norms in respect of any matter or servi
referred to in Schedule C or Schedule D, read kmgewvith Schedule E, with the exception of Item 1 of
Schedule C, including but not limited to, educatibralth, welfare, police (without prejudice to tRational
Standards and Regulations), prisons, state publicices, such authority over civil and criminal &wnd
judicial institutions as is specified in the Schiedu lands, reformatories, personal law, intraestasiness,
commerce and trade, tourism, environment, agriceltuisaster intervention, fire and medical emecgen
services, commercial regulation, provision of efeity, water and waste management services, local
Government, animal control and veterinary servicesisumer protection, and any other matters refeiran

the above Schedules;
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Concurrent powers

With regard to the topics listed Bchedule D(concurrent powers) no restriction applies to
any of the three levef8.Instead, Schedule D clearly states that all theeels of government
have the authority to legislate within the liste@as. Only if several levels of government
have made use of their competence and enacted andwnly if those laws at the different
levels conflict which each other, the provisionSifhedule F applies. Hencgchedule Fis
not a provision that allocates legislative autlyott a level, but it is a provision of resolving
existing conflicts. Since the implementation of &awn most cases is also linked with
administrative costs that have to be consideredth@ respective budgets, the final
determination of the prevailing law is a burdensaané costly undertaking that should be
avoided by all means. However, having a closer kookrt. 72 (f) INC), it becomes obvious
that the parents of the INC were well aware of {ratblem and designed a provision that
should prevent conflicts at an early stage:

72. Functions of the Council of Ministers

The National Council of Ministers shall have thédwing functions: [...]

(f) receiving reports on matters that are concutrenresidual and deciding whether it is competenéxercise
such power in accordance with Schedules E and Firnelieit so decides, it shall notify the other ééwv of
government of its intention to exercise such powecase of any other level of government objdutseto, a
committee shall be set up by the two levels comrcketa amicably resolve the matter before resortmghe

Constitutional Court;

According to Art. 72 (f) INC, the Council of Minists has the obligation to clarify the
guestion of a potential conflict with regard to carrent (or residual) powers as soon as it
becomes aware of it. As long as the CoM is directlved in the process of tabling a bill
within the area of Schedule D, its awareness isagueed. However, since there are options
of tabling a bill without the involvement of the Moavailable (see 1.2. above), the CoM is
insofar reliant on reports from others. Hence, lledeafters should inform the CoM

immediately, whenever they are working on a bilihivi the area of Schedule D.

%0 The National Government, the Government of Soutlsersian and state governments, shall have legislativ
and executive competencies on any of the mattedlbelow:-
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Residual powers

Whenever drafters on the national level are comémmvith a topic that is not yet listed in one
of the other Schedules, they have to reconsiderthehethe national level is the most
appropriate one to deal with the issue at hand$sbedule E- residual powers). For drafters
on the level of Southern Sudan, however, the questi being the appropriate level of
government has only to be answered with regartidoNational Legislature. With regard to
the relation of GoSS and the southern states, Stdhé&dclearly allocates residual powers to

the GoSS level.

Area of Schedule YES

Area of Schedule

Area of Schedule 4-

A bill's area
of regulation

A

Area of Schedule Inform the Council of
Ministers pursuant tqg
Art. 72 (f) INC.

Area of Schedule

Table 7

- Consideration of the appropriate language

Art. 8 (5) INC states that there shall be no dieanation against the use of either Arabic or
English at any level of government or stage of atlan. As a consequence laws of Southern
Sudan do not only are to be available in Arabic Bndlish, but both versions are also equally
official and authentic. Hence, at court, you maferdo the Arabicor the English version to
enforce your rights. If both versions contradiob, one is supreme over the other since a

constitutional clarification similar to that of Ar205 (1) ICSS with regard to the Constitution
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of Southern Sudan is missing for ordinary l&k#\ general constitutional right of non-

discrimination of languages may only be adaptea lore specific constitutional provision

but not by an ordinary law. Therefore drafters neetlave a close eye on the two linguistic

versions of a law that in the best of all worldswd be drafted in parallel by the drafters and

not translated afterwards.

b)Constitutional requirements with regard to the sdbjmatter

Bill of Rights (Part 1l INC). For two reasons, drafters shouldhifaarize themselves
with constitutional human rights provisions. Firgtey may furnish justification for
bills that fall within their injunctions. Secondlppponents use those provisions to
attack a bill, even one purporting to enlarge a &umight (in order to protect the
human right to practice one’s own culture, for epéan some critics have attacked
bills to enlarge women'’s patrticipation in civic,lical, cultural and economic affairs).
The Bill of Rights that have to be taken into cdesation in Sudan is not limited to
those rights explicitly listed in articles 28 — W8C. According to Art. 27 (3) INC also
all human rights treaties ratified (explanatioretabn) by Sudanshall be an integral
part of this Bill. Hence, in order to avoid unconstitutionalityafaw, someone in the
drafting team has to be familiar with all the humiaghts treaties ratified by Sudéh.
The provisions in those treaties are of the samga kalue as the explicitly mentioned
rights in the constitution.

Guiding Principles and Directives (INC) Drafters have to adhere to them in the
same manner as to the Bill of Rights. Art. 22 IN@tes:*“... basic to governance and
the State is duty-bound to be guided by them, edjyein making policies and laws.”

It looks as if the termtd be guided Byleaves some margin of appreciation to the
drafter to what extend a guiding principle haséaccbmpletely implemented. However,
if the wording of a guiding principle is strict, meal space for being guided remains
left (see, e.g., Art. 13 (1)(a) and Art. 11 INChel'mere lack of enforceability —as
stated in Art. 22 INC - does not affect the legadigy of the principles.

Laws limiting or giving away legislative power The INC endows the legislature
with the legislative power, while giving the exewet departments the power to
implement that legislation. However, by passingdaWwat provide an implementing

2L Art. 205 (1) ICSS states: This Constitution shallcited as the Interim Constitution of Southerd&y 2005;
its English and Arabic versions are equally officédd authentic. In case of any contradiction betwie
English and Arabic texts, the English text shall btharitative as English was the language of thédtidoaof
this Constitution.

2 The Max Planck Institute for International Law hablished a Compilation of Human Rights Treatiesieat
by Sudan in Arabic and English language which is ailable under
http://www.mpil.de/shared/data/pdf/human_rightsadex arabic -final.pdf (Arabic) or
http://www.mpil.de/shared/data/pdf/internationalntan_rights_treaties - sudan_english (&tiglish).
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agency some power to formulate and enact regukati@econdary or subsidiary
legislation), an executive agency is also somehowelved in the legislative process
to enact subsidiary legislation. However in ordet mo violate the idea of the

separation of powers by delegating legislative cetapces to the executive branch,
Art. 115 INC provides a protection shield (see €ab): Subsidiary legislation has to
be counterchecked by parts of parliament againcelewithin the frame of Art. 115

INC, drafters are permitted to insert provisionsedating subsidiary legislation to

other institutions.

2. Compliance with the CPA

Drafters do not only have to consider the constital limits, but also those of the CPA.
Articles 225 INC statesThe Comprehensive Peace Agreement is deemed tdobawmeduly
incorporated in this Constitution; any provision$ the Comprehensive Peace Agreement
which are not expressly incorporated herein shalldonsidered as part of this Constitution.
Hence, although large parts of the CPA have beamslated into provisions of the INC,
drafters always have to countercheck their propdsésiwith regard to the conformity with
the CPA.

Legal Drafting — Exercise 1

QUESTIONS

1) In Sudan, how should drafters on the national leegpond to an instruction asking
them to draft a bill that would deny bail in casésirmed robbery?

2.) In Sudan, how should drafters at the natioeatll respond to the instruction asking|to
draft a bill that foresees the exploitation of matuesources (oil) directly within a habitat
of birds, who are threatened by extinction.

3.) The President of Sudan asks your drafting téandraft a Presidential Decree 1o
establish the Assessment and Evaluation commisdiortolleague presents you the
following proposal (see below) for proof readingh&¥is your comment on it?

37



Max-Planck-Institute for Comparative Public Law dntkrnational Law

In the Name of God, The merciful

The Compassionate
The Presidency

Presidential Decree No. (36), 2005

The Establish the Assessment and Evaluation Coroni$aEC)

The President of the Republic

In accordance with the provision of Article 22fltbe Sudan Interim National Constitution read witle Rules of the Presidential Decree
(34), 2005 and with the consent of the First VicesRient of the Republic, | issue the following Beec

Title and Commencement

1. This Decree may be cited as thPresidential Decree No ( 36), 2005 establishiregAssessment and Evaluation Commission and cbialé

into force as of the date of signature.

Functions of the Assessment and Evaluation Commissi

2. The Assessment and Evaluation Commission skstime the following functions:

a) Monitor and evaluate the implementation of tleenprehensive Peace Agreement during the pre-in@nigininterim period;
b) Evaluate the unity arrangements establishedrithdeComprehensive Peace Agreement;

¢) Submit the miderm evaluation and any other periodic reportheoRresidency provided that copies thereto shalkebéto the internation
institutions and the countries represented in thgeBsment Evaluation Commission;

d) Advise to the Presidency with a viewitproving the institutions and arrangements etander the Comprehensive Peace Agreeme
make the unity of the Sudan attractive to the peoplSouthern Sudan;

e) Evaluate fulfilment of the obligations and théernational support for the implemtation and encouragement of the Comprehensiver)
Agreement;

f) Establish investigation teams to look into angttar pertaining to the implementation of the Coehgnsive Peace Agreement;
g) Publish the Assessment and Evaluation Commissieport or parts thereof with the consent ofRnesidency;

b) Build its own capacities and seek the assistahtiee relevant experts from independent instindias it deems suitable;

i) Attract and magnetize the direct internatioriahfcial support to carryout its functions.

Constitution of the Assessment and Evaluation Comrmasion

3. The Assessment and Evaluation Commission sbalbhstituted as follows:

a) Representative of the Kingdom of Norway Qpeison for the Commission
b) Representative of Kenya Deputy Chairpefsotthe Commission
¢) Representative of Ethiopia Member

d) six (6) representatives of the Government ofNa&onal Unity (three (3) from the National Conggeand three (3) from SPLM

Members
e) Four (4) representatives for the UK Members
f) Arab League, the African Union and the Europeaiod Observers

Location and Secretariat of the Assessment and Ewstion Commission

4. The Assessment and Evaluation Commission sisédlbbsh offices in Khartoum and Jubadashall have an Executi

Secretariat]...]
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Answers to the exercises contained in this manaralbe found in the annex at the end of the
document.

3. Compliance with International Human Rights Treaties ratified by Sudan

As stated above, those international human rigbtties that have been ratified by Sudan are
part of the INC, incorporated through Art. 27 (BIQ.

The rank of other international treaties within tlegal hierarchy in Sudan is not clear.
However, for legal drafters it is of specific redexe to know at what rung of the “legal
ladder” it is situated. Different countries haveosbn a different ranking of international
norms within their legal system. In some countradbratified international treaties have the
rank of constitutional provisions; other countriemk international treaties between the
constitution and statutory law; and the largesugrof countries provide international norms
with the same rank as statutory law. The INC da#sprovide an explicit statement. However,
the competences of the National Assembly encompabseauthority to “ratify international
treaties, conventions and agreements”. One maftirer suggest that -since this internal
process that transforms international treaties nmatonal provisions parallels the legislative
process- those national provisions have the rénlational statutory law.

Hierarchy of norms in Sudan (national level)

International
Human Rights
Treaties (ratified) INC

7

)

Other Inter-
national Trea-
ties (ratified)

Statutory laws

)

Provisional Orders,

Subsidiary Legislation
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4. The new bill's effect on existing legislation

“One of the worst sins a draftsman can commit itat@ inadequate account of existing

123

laws™’ — the same is true for draftswomen.

a)Does the new law affect existing legislation digt

- Does it repeal an existing law?

- Does it amend an existing law?

The effect on existing legislation needs to be ifidat in advance; otherwise difficult
problems of interpretation arise: The addressea sfatute might not know which statute
regulates the issue. Do existing laws continueind?

“Repeal by implication” cannot be the answer to the problem: It drafterstask to avoid
legal uncertainty, not to create it! Therefore,oalke legislative savings clause: “all laws
inconsistent herewith are hereby repealed” oughbetcavoided: It only tells the reader to

figure it out him-/herself...

Tell the reader exactly how the new legislatios fitto the existing system.

Expressly amending existing laws requires a thdmougderstanding of WHAT is being
changed. As a drafter, you therefore need to knlosv leégislation’s objectives, its basic
concepts, its terminology. Otherwise, the resu@iimhbe confusing patchwork.

Here, againgather the relevant fact$ If possible (in case of more recent laws) talkthe

drafter who wrote the statute to be amended! Oalspeethe expert in the respective Ministry.

b)Does the new law cover the same subject as anrgxlatv?

Especially difficult in this transitional period f@ure out which law applies, whether a law
on the subject is in place.

Art. 226(5) INC stipulates “All current laws shadimain into force, ... unless new actions are
taken in accordance with this constitution.”

208(3) ICSS “All current laws shall remain into d¢er ... unless new actions are taken in

accordance with this constitution.”

%3 Dickerson, Legislative Drafting, page 29.
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What arecurrent law® Does the definition of law require its adoptignabstate authority (in

a democracy, the parliament) or is it wider? Inltteer case, it could also comprise the laws
adopted by the SPLM prior to the Peace AgreementiaINC.

What areactions taken in accordance with this constitufiddoes that require the Assembly
to act? Or is it also an action taken in accordawitle this constitution when the Supreme
Court of Southern Sudan or the Constitutional Caletlare a law void because it is in

violation of the ICSS or the INC? (If the latter svaot comprised, old laws in violation of

basic human rights or the distribution of compegsncould theoretically continue in force

forever.)

5. Consideration of regional / foreign laws

There is no obligation for legal drafters to coesidegional / foreign laws. However,
especially in the area of trade, it may be of sdrarefit if drafters are aware of foreign
sanitary measures or product-standards for thodart&se goods that are to be exported. This
is of specific relevance for Sudan as an AKP cqutitereby enjoying preferential treatment
of their goods exported into the European Uniororiter to ensure the full benefit out of that

treatment drafters should be aware of the relekz@htaw.

6. The new bill shall consider the general practice ahterpretation

a)Drafting within the Interpretation Act

Almost every country has in force an Interpretathan, usually applying to every law in the
jurisdiction. Drafters must know and conform to [ovisions. However, a prerequisite of
that obligation is the constitutionality of theénpretation Act.

In Sudan, the The Interpretation of Laws and Gdr@lauses Act, 1974 is still the pertinent
law and is to be applied in accordance with Aré 22) INC. This provision states that

“All current laws shall remain in force and all jiclal and civil servants shall
continue to perform their functions, unless newoas are taken in accordance
with the provisions of this Constitution.”

Since the drafting of new bills is considered to éeew action, drafters cannot blindly

implement the instructions of the old Interpretatisct, but have to check their compatibility
41



Max-Planck-Institute for Comparative Public Law dntkrnational Law

with the INC first. And indeed, many terms definadhat Act are outmoded and do not fit
into the present context any more. In addition, e@ithe provisions does not correspond to
the regulations of the INC and are therefore unitioti®nal (e.g9.8 13 (c) of the Interpretation

of Laws and General Clauses Act).

Due to the fact that an Interpretation Act is ond the most important laws in the legal
system, it is highly advisable to revise that Astsoon as possible in order to bring it in line
with the INC.

An Interpretation Act usually includes three saftprovisions, dealing with (1) definitions of
individual words and expressions; (2) broad rulescerning statutory construction; and (3)
miscellaneous rules concerning the publication wés, the assignment or imposition of

powers and duties, and others.

b)Drafting within the rules for the judicial interptation of statutes

Once a bill becomes enacted into law, a host opkxgons, officials and judges will read it.
That bill will fail its purpose unless its readersderstand the law in the sense that the drafter
intended. In most legal systems, especially thdéer@ng the common law approach, it is not
the drafters’ meaning, but the judges’ interpretativhich determines a law’s final meaning.
Drafters should therefore indeed draft with an eyehe judges:

In drafting a statute, drafters shall follow thel&s of interpretation” also commonly called.

Rules of interpretation:

The methods of interpretation recognized vary dydabm legal culture to legal culture and

from one legal scholar to another. Neverthelessesibasic methods shall be introduced here:

1. Textual or grammatical (Plain meaning Rule) The decision is based on the actual
words of the written law, if the meaning of the d®ris unambiguous. It should be
noted that already the dictum that a word is ungontniis constitutes an interpretation.
If a clear and unambiguous meaning can be deddtadthe text itself, there is no
room for the other methods of interpretation: Tharding limits any interpretation. At
the same time, even if the wording is ambiguouy, iaterpretation reached by other
methods must still be reconcilable with the wording

2. Teleological (Mischief Rule / Golden Rule)This method looks at the objective of
the statute or the Constitution, at its overall .aithis approach is mostly used by the
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highest courts rather than the lower courts. Iprsferable when other methods of
interpretation fail because the text is old or thgislature has not expressed its
reasoning. The approach is related to the strdctund historical interpretation since,

first of all, the object and purpose of a provisioay not be determined on a stand-
alone basis, but by inquiring the purpose of tlagus¢ as a whole, and, secondly, the
reasoning of parliament in the drafting procesansmportant source in determining

the object and purpose of a law. E.g., the INCssts in several Articles (Art. 1(2), 27

seq., 61, 78, 122(1)(d)) that the Constitutiommals to protect the individual’s rights

and freedoms. This objective needs to be regandienh interpreting other provisions

regarding court access or powers of the government.

. Structural. This method of interpretation is also calkedctional It is based on the

analysis of the structures of the law and how thieyapparently intended to function
as a coherent, harmonious system. A Latin maxirtestthat no one can properly
understand a part until he has read the whole. rActsiral interpretation is, for
example, important in order to determine whetheeain provision is the only one
regulating a certain issue or whether it constiwta exception to a general rule laid
out in another part of the law. In case of an ekoap it needs to be construed
narrowly, and especially no conclusions by analogy be drawn because the general
case is regulated by another norm. (An analogy ireguthat the statute does not
regulate a certain situation at hand and thus centagap, but regulates a comparable
situation which then may be extended —if the samesiderations apply — to the
unregulated situation.) E.g., the INC assigns afiidlative competences to the
National Legislature (the National Assembly andfe Council of States). By way of
exception, the President may, under certain, vargdd circumstances (compare Art.
109 INC), legislate via provisional orders. Thddatconstitutes an exception to the
general rule. Therefore, it may not be interpretedely and no analogy for similar
circumstances may be drawn (e.g. the National lagi® is in session, but cannot
agree on a certain urgent matter): Any such in&gpion would ignore the general
rule as established in Art. 91(3)(a) and 91(4){& land thus violate the powers of the
legislator.

. Historical. The interpretation is based less on the actuatdsvahan on the

understanding revealed by analysis of the histbthe drafting and ratification of the
law. A textual analysis for words whose meaninggehehanged therefore overlaps
with historical analysis. It arises out of such ihatmaxims asAnimus hominis est
anima scripti.Intention is the soul of an instrument. For exanfie U.S. constitution
contains no reference to the air force. This is tduhe fact that no air force existed at
the time when this constitution was drafted in 178&vertheless, it is evident that the
war power of the President (Article 2, Section 2tlbé U.S. Constitution: The
President shall be the Commander in Chief of theyAand Navy of the United States,
and of the Militia of the several States, when adhlinto the actual Service of the
United Statey includes nowadays the air force.
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I\VV. Part Ill: Writing/ producing the clauses of a hill

A. Established praxis in structuring a bill

There is a well established praxis in Sudan howillasbstructured. First, with regard to the

nomenclature of different levels and, second, conieg a system for structuring bills.

1. The division of a bill into different levels

Note: Especially when dealing with smaller bills adl levels are applied in the process of
structuring the bill. On some levels, the nameedifdepending on whether the bill is a

constitutional bill or a bill of statutory law.

Part - conventionally, parts constitutes a bill's

largest division (example from the IN®@art Three —

The National Executive.

Chapter > chapters are introduced to designate the grouwging

articles within each part. (example from the INC:

Chapter | — The National Executive and its powerp

Article (in the Constitution) > the bill's basic building block; it comprises
Section (in statutory laws) a single legislativeeadand generally has its own
headline (example from the IN@rticle 58 — Functions

of the President of the Republif.
Sub-article > subdivision of articles / sections (example fribva
(in the Constitution) INC: 58 (1) — The President of the Republic[...] shall

Sub-section (in statutory laws)  perform the following functions).

Letter / paragraph -> subdivision of a sub-article / sub-section
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(example from the INC58 (1) — The President of the

Republic]...] shall perform the following functions(a)

preserve the security [...].

2.  The system of structuring bills

Generally the skeleton of a bill in the Sudanese practideeee to the following default

system for structuring bills that might be clagsifiin preliminary provisions/ operational

provisions/ final provisions

Preliminary provisiongyenerally contain:

Operational provisiongenerally contain:

Final provisionsgenerally contain:

title of the law / applicatiohthe law / general
objective of the law / amendment procedure /
definitions / entry into force / saving clause.

a law part that translates theegal objective of
the bill into several rules of how the addressees
should behave in order to accomplish the law’s
purpose / a law part that focus on the
implementation of the law by addressing the
assigned agency which is responsible for
implementing / enforcing the measures designed
to induce the primary addressees to conform to

the described norms.

sanctions / transitional prauisi

Within this broad division, the bill can be furttmrbdividednto:

- provisions addressed to the primary addressees,

- provisions addressed to implementing agencies,

- provisions prescribing “conformity-inducing meassirée.g. sanctions),

- provisions prescribing dispute-settlement system,

- provisions concerning technical matters,

- provisions stating the funding provisions.
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In any case, such an outline can be only tentaitiveseds to be updated regularly during the
drafting process in order not to lose an overvieerdhe whole drafting project.

Furthermore, the following rules of thunsan be taken into account when structuring &*bill
- General provisions come before special provisions,

- More important provisions come before less impdrpaavisions,

- Permanent provisions come before temporary prawsio

- Technical “housekeeping sections” normally comthatend.

Where certain actions regulated by the law havengporal dimension, e.g. where the law
regulates a certain sequence of events, such appdication procedure (first, an application

has to be filed, then this application has to beltdeith by one or more governmental

authority within a certain time limit, possibly cauritations of other governmental agencies or
stakeholders have to be conducted at a prescriage,sa decision has to be issued to the
applicant, the applicant has a specific time limiwhich he/she must challenge a negative
decision etc.), the provisions should follow theartology of successive actions or events.

This is certainly the most logical sequence ancefioee also what the addressees expect.

In certain cases, the aforementioned principlesasihtradict each other, and then, there is no
mathematical formula to determine the correct segeiebut a good and logical structure
depends on the personal judgment of the drafteruhderstanding of the facts and the law,

his understanding of the administrative processeslved, and his experience in drafting.

It is important that substantive provisions areltd@#&h under the heading under which they
fit best as this is the place where the addressgegxpect them. Often, subjects will fit

under and belong to several headings. Here, nealesth a decision has to be taken. The
drafter should never state the same rules of lawname than one place. Sometimes, the
problem can be tackled by narrowing the scope efafrthe headings, but sometimes a given
subject will simply fall wholly under two headingshen, the drafter has to take a decision:
he/she should deal with the issue under the headmch has the strongest “logical pull”. If

possible, cross-references should be developedr theether matching headings to enable

the reader to find the relevant rule.

%4 Dickerson, Legislative Drafting, p. 56.
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An example for a typical order of sectidisshe following®

1. short title

2. effective date, if different from the date of emaent.

3. expiration date, if any

4. specific repeals and related amendments

5. saving clauses

6. statement of purpose or policy, if any

7. definitions

8. most significant general rules and special promsio

9. subordinate provisions and exceptions large anditapt enough to be stated as

separate sections
10. penalties, if applicable
11.temporary provisions

12.severability clause, if any

B. Purpose of a law/addressees

What are laws made for? Their ultimate goal ofausé can only be to change the behavior
of human beings. A statute cannot order a diseasksappear, nor can it order agricultural
production to increase. It can only regulate bebraef the people involved in those processes.

1. Understandability

Therefore, a successful law is one that reachep#bkof changing a certain behavior to reach
the ultimate policy goal. This is important to keepmind when drafting laws.

The more specific people are addressed and the umolerstandable and clear the language
of the law is, the more likely that it will haveetintended effect.

Thus, don’t speak to judges and other lawyers ordyr primary addressees (whose behavior
you need to change in order to reach the policyltleare ordinary people (in their function as
farmers, pastoralists, tailor, building construcetc., depending on the subject of the
legislation) and agency officials (not all of thdsmvyers either). Therefore, avoid legal terms,
wherever the same content can also be explaineddinary language. Economic planning

legislation, legislation to set up new institutipngsiversities etc. are rather unlikely to be ever

%5 Dickerson, Legislative Drafting, p. 57, adaptedh® Sudanese practice.
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tested in court. They need to be useable by decrmsiakers in the public and the private
sector, university staff, government officials etc.
Only in the case that a law has lawyers or judgessgrimary addressees (e.g. in case of a

law regulating the legal profession), this rule sloet apply.

2.  Drafting in terms of behaviors, not in terms of rights and duties®

Make as explicit as possible what the addresse#dseddtatute are to do. In order to change a
certain behavior, a statute as to tell its addeesd®at exactly he or she is to do or to refrain
from doing. A declaration of rights or duties does yet explairwho doeswhat

Therefore:

Don’t say: An employee has a right to join a labor union.

Say. An employer may not discipline nor impede an eypé from joining a labor union.

The granting of a right is a disguised use of tassprve voice (which is recommended not to
use either, compare below C.6): By saying that ssmevho requires emergency treatment
has a right to receive such treatment, it is stdt clear who is obliged to provide that
treatment. Therefore, it should rather be statemt tA hospital shall give emergency
treatment to a person who requires it and who ap@ahe hospital’s emergency room”.
Rights and duties only indirectly regulate behavidrey regulate how a court has to decide if
the duty holder does not fulfill his or her dutg.this case, the court will, for example, award
the right holder compensation. Because of this epmsnce, the prescription of a duty also
regulates the duty holder's behavior. However, last®uld not address their primary

addressees in such an indirect fashion.

By regulatingbehavior the drafters address their addressees much rrectlyl This serves
the aim of solving a specified social problem. Bgfting in terms of rights, in case of two
conflicting rights, nothing is won: The provisiods not tell anybody which right will prevail
over the other.

This is especially true in case of human rights:gfant someone an inalienable human right
can sometimes backfire. Since human rights nevevepabsolute; they will be balanced

against other — supposedly equally important — hurights. By drafting in terms of rights, in

%6 This chapter, including all the examples given,ivdar from Seidman/Seidman/Abeyesekere, Legislative
Drafting for Democratic Social Change — A Manual Byafters, p. 242 ff.
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the end you grant the judges the discretion toddewihich right will prevail. And you can
hardly ensure that their decision will be basedational reasoning.

Furthermore: by regulatingho shall dowhat you are forced to make substantive choices; by
drafting in rights and duties language, you peryourself to surrender this legislative
function — at the end of the day to the officialtbe judge who will have to take a concrete

decision between competing rights.

Example: Forestry Bill

Don’t say: (in terms of rights) “A person who has, or whéemily or community has, a long
continued right to use particular forest resouttEs an inalienable human right to continue to
do so.”

How would the judge decide a concrete dispute iicvlone person holds the “inalienable
human right”, the other holds a permit grantinge® exclusive right to take timber from the
forest.

Say. “Notwithstanding section 9pfohibiting a person without a permit from usingdstry
resourcey a person who has, or whose family or communisg, hused particular forest

resources for a long, continuous period may coetiowse those resources.”
Properly stated, most section of a bill will forbid authorize or require behavior.

In order to impose an obligation uskall or must —and do not use them for other purposes

(see later, consistency). Therefore, use “will” fisture action, not “shall”.
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Legal Drafting - Exercise 3

Different concepts, different words
Rewrite the following sentences, having speciaarddo the italicized words

(1) “Every person who, beingmployedupon any railroad, as engineer, motormg#,
gripman, conductor, switch tender, fireman, flagmaignalman, or having charge of
stations, starting, regulating or running trainsompa railroad, or beinggmployedas
captain, engineer or other officer of a vessel gllep by steam, shall be intoxicated whjié
engaged in the discharge of such duties, shalluidey @f gross misdemeanor.” (Was thid
captain who owned the vessel also “employed”?)

(2) The engagements and contracts of a person tindexge of sixteen shall be null and

void. e

(3) An existing statute reads as follows: “A driwdra motor vehicle who drives recklesgly
shall be guilty of a misdemeanor”. A draft bill dsa“The Motor Vehicle Department may
determine the maximum speed for automobile tradfica portion of the state highwayg”.
Critique the draft bill. n

(Example from Seidman/Seidman/Abeyesekere, Legisldiivafting for Democratic Social Change — |A
Manual for Drafters, p. 266, Exercise 10.3.)

When reading the suggested solutions to this eseeamd the following exercises in the annex,
please note that there is always more than oneolvatanging the problematic wording. So
your solution might be just as adequate. When tawgrithe provisions in the exercises, try to

take into consideration as many suggestions caddmthis Manual as possible.
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C. Style and grammar recommendations

1. Focus on addressees

This recommendation is closely related to the lasbmmendation, namely to draft in terms
of behavior: Since legal norms can only regulatelibhavior of human beings, they do not
become effective by themselves, but require someo$@onduct by the persons which they
address. The norm might require either a certainmmor the refraining from an act.

For this reason, a norm’s likelihood to be impleteenincreases enormously with its
understandability. Primary addressees who undatshencontent of the norm are much more
likely to act in accordance with it that addresaé® misinterpret the norm or simply do not
understand it at all. Only if this hurdle is takeéhe norm has a chance of being applied in
every day life of either the citizens or the offilsi in the implementing government agency,

and not only by legally trained judges in the csurt

Therefore, it is recommended to use easily undaisisle language, short sentences (see
below), a clear structure, clear references tatedldaws etc. On the other hand, legalistic
terms should be avoided wherever possible. In oietémg the type of language to apply, the
drafter should consider the level of educationhaf primary addressees and the terminology
prevailing in certain communities. Thus, a statgtgulating the legal profession may use a
different terminology from a statute regulating te&ndards for opening and operating
restaurants. Furthermore, definitions should netade from the ordinary meaning of terms if

avoidable (see below, E.1).

The recommended “drafting in terms of behaviore(séove, B.2) serves the same purpose:
to focus on the addressees, thereby generatingadegiikelihood that the law will be applied

and be applied correctly.

2. Write consistently: no elegant variationst’

While not repeating the same word or term over @aret might be good practice in creative
writing, this is not the case in legislative dnadti Use your terms consistently! Don’t speak of
an “individual” once, a “person” the next time, adater on in the bill, you suddenly speak of

“users”, “applicants”, or “citizens”, although y@ue always referring to the same addressees.

%" Dickerson, Legislative Drafting, 1954, p. 62; SkstsLegislative Analysis and Drafting, Second Editi.
177.
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Examples for the “same word, same meaning-rulé®

Don’t say. Each motor vehicle owner shall register his or bar with the Automobile
Division of the Police Department.

If you mean: Each automobile owner shall register his or hatomobile with the
Automobile Division of the Police Department.

This will confuse the reader/addressee. He/she thilik that you intended to make a
difference in substance.

Make sure the first time you use a term that itetewvhat you mean to say (use a dictionary,
check synonyms etc), and then keep repeatingaftas as necessary. Even the replacement
by pronouns (“they”, “he/she”) as a means of vaidto avoid repetition, may sometimes

sacrifice clarity (because the reader may not ktwwhich noun the pronoun refers).

Also be consistent in your organization of the:Hilltwo sections are similar in substance,

arrange them similarly.

Recommendation Reserve time for a lateral check on the condistse of words. Even
better: persuade a colleague to conduct this cfeckou. (Drafters are said to easily fall in
love with their own drafts which makes them bliid this type of mistake).

Corollary to the “same word, same meaning” rule: diferent word, different meaning —
Because different words or terms are presumedfey te different things, don’'t use two
different words that are supposed to mean the shimg. Logic tells the interpreter of the law
that you used the two different words for a reasgmu wanted to refer to two different
things?®

Thus, don’t use redundant words.

Don't say:

- null and void

- Lot, tract, or parcel of land

- Building or structure

- authorize and empower

- by and with

28 Example from Statsky, Legislative Analysis and Dngft Second Edition, p. 177.
29 Compare Dickerson, Legislative Drafting, 1954, pafid 75.
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- final and conclusive

- from and after

- full and complete

- full force and effect

- made and entered into

- order and direct

- over and above

- sole and exclusive

- type and kind

- unless and until

- each and all

- each and every.

There is a historical reason for those repetitiag are by now seen as inextricable parts of
the legal language: Scriveners in the lat® &8ntury in England were paid by the word and
developed many of the redundancies in the Engighlllanguage in order to generate higher
profits. Nevertheless, since they run contrary e principles of interpretation (compare

above, rules of interpretation,), it is recommentiedbandon these terms.

Consistency should, if possible, also cover compani statutes®

Even if the language of a related statute coveargimilar issue seems outdated, a drafter
should think twice before using different wordgte new bill than used in the earlier bill for
the same concepts. (Importapitt yourself in the position of the addressees ohé statutes:
How would you interpret those statutes?You would have to assume that because of the
different wording, both statutes do not refer te ame concepts.)

If you cannot work any longer with the wording, kvdefinitions etc. contained in the old law,
the new law should contain a consequential amentioemake the earlier law conform to

the new law.

30 CompareSeidman/Seidman/Abeyesekere, Legislative DrafimgDemocratic Social Change — A Manual for
Drafters, p. 265.
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3. Write in the present tensé&*

The operation of a law is continuous and therefbnays in the present tense.

Don’t say. A permit shall not be granted until the applichas filed an organization report.

Say. A permit shall not be granted until the applichleis an organization report.

Where possiblavoid the future tense Use “shall” for requirements and prohibitionsyé&fu
cannot avoid using the future tense, use “will’t fehall” — since the latter is reserved for
commands.

Use past tense to express facts precedent to #matmm of the law, and present tense for

facts concurrent with the law.

Example: If an applicant has qualified for worker's compation on the date specified in 8

34, the applicans entitled ...

4.  Use the imperative only for command¥

“Shall” or “shall not” imply that to accomplish theurpose of the provision, someone must
act or refrain from acting However, drafters often use these words to meatebjare a legal

result, rather than to prescribe a rule of condurcthese instances, the word “shall” is not
only unnecessary but involves a circumlocution hought because the purpose of the
provision is achieved by the very act of declarihg legal result. In such declaratory

provisions, therefore, it is preferable to useititkcative rather than the imperative mood:

Don’t say: The equipment shall remain the property of thpuRdic of the Sudan.
Say. The equipment remains the property of the Repudflthe Sudan.

Don’t say: No person shall be entitled to ...”

Say. No person is entitled to ...

31 Cf. Statsky, Legislative Analysis and Drafting, 8ed Edition, p. 179; Seidman/Seidman/Abeyesekere,
Legislative Drafting for Democratic Social Changa Manual for Drafters, p. 247.
32 Cf. Statsky, Legislative Analysis and Draftingc8ed Edition, p. 179; Dickerson, Legislative Dradtip. 66.
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Don’t say: The term “vehicle” shall mean ...”
Say. The term “vehicle” means...

That means that the term “shall” is regularly sfipeus in definitions. Definitions do not

prescribe rules of conduct; they are declaratod/raed no further execution (see below, E.1).

This recommendation relates to th&afme word, same meaning” ruldé “shall” normally

imposes an obligation to act, use it always in . Not simply to state a legislative result.

Don’t say: The commission shall have the following powenséfions...

Say. The commission has the following functions, tokofving powers.”

Examples common in Sudanese legislation:

Don'’t say:

“The Act shall come into force the day of its situra.”
“Section XY shall be repealed”;

“This Act shall apply to all officers...”;

“The regulations made therein shall remain valid”;

“The arbitration award shall be binding.”

Rather say:

“The Act comes into force ...”

“Section XY is repealed...”

“This Act applies to all officers...”

“The regulations made therein remain valid.”
“...1s binding ...”
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Furthermore, do not use “shall” for grantingliacretionary power. For granting discretion,

always use the verb “may”.

Legal Drafting - Exercise 4

Granting a discretionary power

Rewrite the following:

(1) “The Minister shall in his or her discretionoprde textbooks for students in private
schools.”

(2) “If the Minister deems it desirable, the Mimistshall promulgate regulations
concerning the subject-matter of this Act.”

(Example from Seidman/Seidman/Abeyesekere, Legisldiivafting for Democratic Social Change — |A
Manual for Drafters, p. 246, Exercise 9.6.)

5.  Avoid the subjunctive voice®

The reason for this recommendation is once agamake the statute easier understandable.
This recommendation also serves you in the taskaliing sentences as short as possible.

Don'’t say:
... if it be damaged
If it be determined that ...

Say.
... ifitis damaged...
If it is determined that...

% statsky, Legislative Analysis and Drafting, Sec@tition, p. 180; Dickerson, Legislative Drafting, 29%.
66.
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6. Avoid the passive voic¥

By using the active voice instead of the passiwe gnake sentences shorter and therefore
also more understandable; avoids vagueness beaatige voice requires you to name the

person who shall act or refrain from acting.

Don'’t say:

“The chief of each branch shall be appointed byRhesident from officers who fulfil the
following criteria:...”

Say.

“The President shall appoint the chief of each bihainom officers who ...”

Don’t say: “...the chairperson, to be appointed by..., shall.aét

Don’t say. A written examination shall be passed by an appli for a license.

Say. An applicant for a license shall pass a writteargination.

Name the subject that is supposed to act. Remethaéryou want to regulate behavior.

However, objects will not be able to follow youmesmands. So name the human being!

Don’t say: The vehicle shall be returned in good working orde
Say. The chief maintenance officer shall return thkigie in good working order.

Don’t say. Consultations shall be made with the state gawstn
WHO shall hold these consultations?

Say. “The president of Southern Sudan shall conselistiate governors.”

3 Statsky, Legislative Analysis and Drafting, Sec@ttition, p. 180; Dickerson, Legislative Drafting, 29%.
66.
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Legal Drafting - Exercise 5

Avoiding the passive voice

programme on the ground of her being a woman.”

Manual for Drafters, p. 238, Exercise 9.3.)

Rewrite the following. If the sentences do not yesn actor, invent one.

(2) “The accounts of the small claims court shalkndited at least twice a year.”

(1) “No citizen shall be discriminated against ba grounds of race color, sex, or origin.

(3) “It shall be unlawful for any woman to be exahd from an authorized apprenticesl

(Example from Seidman/Seidman/Abeyesekere, Legisldiivafting for Democratic Social Change —

1l

7.  Use action verb®

Action verbs are shorter and more direct, suppaiear and concise wording and

understandability.
Don’t say

Give consideration to
Give recognition to
Have knowledge of
Have need of

In the determination of
Is applicable

Is dependent on

Is in attendance at
Make an appointment of
Make application
Make payment

Make provision for

% Statsky, Legislative Analysis and Drafting, Sec@tition, p. 182; Dickerson, Legislative Drafting, 29%.
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Say
consider
recognize
know
need

determine
applies
depends
attends
appoints
apply
pay
provide

58

P



Max-Planck-Institute for Comparative Public Law dntkrnational Law

8.  Avoid negative wording*®

Where the same idea can be accurately expresdet pibsitively or negatively, express it

positively.

Examples’’
Don’t say: This section does not apply to officers undeyéars of age.
Say. This section applies only to officers who havedrae 60 years of age.

Don’t say. Army officers other than those with no childreaym.
Say. Army officers with children may...
It has fewer words and is easier to understanthifoaddressee.

Legal Drafting - Exercise 6
Drafting in the positive

Rewrite the following:
(1) “Indigent persons, other than those with nddeen, may be sheltered in hotels at the
expense of the Department of Welfare.”
(2) “This section does not apply to farmers whaaay one time during the preceding
twelve months have not employed more than fifty eyges.”

(3) “No person who is not a citizen may fail toistgr annually as such.”

(Example from Seidman/Seidman/Abeyesekere, Legisldiivafting for Democratic Social Change — |A
Manual for Drafters, p. 273, Exercise 10.7.)

9.  Prefer singular®

To the extent that your meaning allows, use thgudar instead of the plural. Thereby, you
avoid the question whether the plural applies wheadividual member of the class or to the

class as a whole.

Don’t say: ...., requires the consent of the parents or lggatdians of a minor.

% Dickerson, Legislative Drafting, 1954, p. 68.
%7 Statsky, Legislative Analysis and Drafting, Sec@uiition, p. 183.
% Statsky, Legislative Analysis and Drafting, Sec@uiition, p. 181.
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Say. ..., requires the consent of a parent or a legatdjan.
Unless you mean that the consent of BOTH parentsmafe than one legal guardian is

required.

Don’t say: Civil servantsmay not publicly support a candidate for electeblig office.

Say. A civil servantmay not publicly support a candidate for electedlig office.

Otherwise the reader could understand that civilesdgs as a group may not support
candidates for public office, and the question Wwhethis also applies to the individual civil
servant remains open. On the other hand, by ubmgihgular, you also prohibit a group of
civil servants to support a candidate for publiicef since this group consists necessarily of

individual civil servants.

10. Pronoun reference®

Use pronouns only where the nouns to which thegrrafe unmistakably clear. The use of
pronouns with ambiguous referents can confuse #ening of a sentence.
If the pronoun could refer to more than one persomore than one object in a sentence,

repeat the name of the person or object to avadithbiguity.

Don't say. After the Administrator appoints a Deputy Assigiahe or she shall supervise
the ...
Say. After the Administrator appoints a Deputy Assidtathe Deputy Assistant shall

supervise...

% Statsky, Legislative Analysis and Drafting, Sec@uiition, p. 183.
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Legal Drafting - Exercise 7
Avoiding ambiguous modifiers

Rewrite the following sentences.

(1) “A person may not enter a bathhouse suffenrogifa contagious disease.”

tenant promptly to pay his rent.”

(3) “A claimant shall give notice of intention t@ld the city liable upon his claim withi

two weeks after the accident.”

(4) “Once a valid collective bargaining agreemesd been entered, neither employer

union may rescind the contract because of hardship.

(Example from Seidman/Seidman/Abeyesekere, Legisldiivafting for Democratic Social Change —
Manual for Drafters, p. 267, Exercise 10.4.)

(2) “After the first day of each calendar monthe tHousing Authority shall require ea¢

h

nor

A

11. Avoid long sentences and articles comprised of seaésentence®’

Research has shown that sentences longer than s Wegin to cause difficulty to people

with as much as 8 years of education.

Thumb rule for draftingNo more than 40 to 50 words /approximately 4 #nBs. Try to

break any sentence longer than that into a sefisharter sentences. It might be of he
keep in mind that one legislative sentence shoalttain onlyone idea and no more. |

section must contain several related ideas, indlode as individual subsections.

Ip to
fa

“0 Dickerson, Legislative Drafting, 1954, p. 63; Seah/Seidman/Abeyesekere, Legislative Drafting for

Democratic Social Change — A Manual for Drafter269.
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Legal Drafting - Exercise 8
Using shorter sentence's

Rewrite the following excerpt from South Africa RialServices Regulations 1996:

-

“If dependent children of a sessional official attea school or institution for highg
education in another place than Cape Town or ensjrsuch children should travel from
the sessional official's headquarters to Cape Tawd from Cape Town to the place
where they are educated, if the school or institutof higher education commences|at
such late state that it is essential and inevitétnein the case of a sessional official who
takes leave prior to sessional duty, would havenpteat such children and the rest of the
household accompany the sessional official on hikey departure for Cape Town for
sessional duty or such other official duty as immaedy precedes sessional duty (or

would have had to accompany if he or she had kentéeave).”

(Example from Seidman/Seidman/Abeyesekere, Legisldiivafting for Democratic Social Change — |A
Manual for Drafters, p. 269, Exercise 10.5.)

Additional recommendation: Don't start a sentence with an exception if yan avoid it":
In general, it is desirable to rather define prelgishe conditions and limits of a certain rule

than to include too much and then add a numbexadmions.

D. _Suggestions on specific wording

1. The use of and/of?

And: conjunctive - both
Or: disjunctive — either one or the other

In case of overlapping: X or Y, or both

In the use of “and” and “or”, also pay attentionth® categories that you combine. If they
already overlap, the use of “and” can cause coofusi
Example: “Husbands and fathers shall provide reaslensupport for their children”: Does

that phrase enumerate two different categoriesb@mds must support their childremd

“! Dickerson, Legislative Drafting, p. 63.
“2 Statsky, Legislative Analysis and Drafting, Sec@uiition, p. 184.
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unmarried fathers must support their children) @itlte words have to be read conjunctively,
meaning that only those fathers who are also hwusbarust support their children, thereby
exempting unmarried fathers from the duty. ?

If the former should be the case (two categorig®), statute should simply read “A father
shall provide reasonable support for his childrém¢ludes both: married and unmarried)

-> Assess carefully whether you mean to expresspinctive or disjunctive or an overlap.

2. Avoid any, each, every, aff

Those “pronominal indefinite adjectives” cause malifficulties, but rarely add meaning.

Rather simply omit them.

Don’t say: All qualified state officers shall ... Say. A qualified state officer
shall...

Don’t say: each building inspector shall send a letter Say. A building inspector shall

send a letter.

Legal Drafting - Exercise 9
Avoiding “each”, “any”, “all”, and “every”

Rewrite the following (keeping the style and grammegommendations in mind):
(1) Every police officer shall carry a pistol when duty.

(2) All police officers shall carry a pistol whiten duty.

(3) Each qualified state official shall be pernitte enroll in the pension plan.

(4) Each arrested person shall be booked at theepstation immediately upon arriva
thereat.

(5) No arrested person shall be searched unlebalpiecause for a search exists.

(6) The Minister shall provide notice of hearing &l persons who have made
applications.

(Example from Seidman/Seidman/Abeyesekere, Legisldiivafting for Democratic Social Change — |A
Manual for Drafters, p. 240, Exercise 9.4.)

3 Seidman/Seidman/Abeyesekere, Legislative DraftingDfemocratic Social Change — A Manual for Drafters
p. 240; Statsky, Legislative Analysis and DraftiBgcond Edition, p. 184.
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3.  Avoid the verb “to be”*

Try to avoid the verb “to be” in all of its formén English, this verb contains systematic
ambiguities: it can mean “to exist”, it may meahdh be considered as”, sometimes it means
“has the characteristics /or qualifications of”. éWeaother possible meanings and uses exist. In

most cases you can find another verb that will poeda more precise and shorter sentence.

Legal Drafting - Exercise 10
Avoiding the verb “to be”

Rewrite the following:
(1) “There are seven classifications of criminal hontécin this Code.”

(2) “Provincial officials, for purposes of the pensischeme, are national officials.

(3) *“Each such officer shall be a college graduate.”

(Example from Seidman/Seidman/Abeyesekere, Legisldiivafting for Democratic Social Change — |A
Manual for Drafters, p. 273, Exercise 10.8.)

4. Avoid use “such” and “said"®

Generally, do not use the words “such” and “saidiese words are rarely used in every day
language and might therefore make the statute“desessible” to its addressees. Rather use
the more common articles or pronouns, “the”, “thétfiose”, “it”, or “them” to refer back to

something.

Don’t say. The agency head shall file a report within 24riso&uch report shall include ...
Say. The agency head shall file a report within 24rsolihe report shall include ...

Only if you mearifor example”, use the phrase “such as” or “such a”.

“ Seidman/Seidman/Abeyesekere, Legislative DraftimgDlemocratic Social Change — A Manual for Drafters
p. 273.
“ Statsky, Legislative Analysis and Drafting, Sec@uiition, p. 183.
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Don’t say. The contractor shall insure against any loss exdus/ blasting. The contractor
shall purchase said insurance from a reliable arsze company.
Say. The contractor shall insure against any loss edus/ blasting. The contractor shall

purchase the insurance from a reliable insuranocgeay.
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Annex to D: Choice of languag®

1. Forbidden words

Av0|d the following terms altogether:

above (as a adjective)
aforesaid
afore-mentioned

and/or (say “A or B, or both”)

before-mentioned
provided that

said (as a substitute for “the”, “that”, or “tho¥e

same (as a substitute for “it”, “he”, “him”, etc.)

to wit
whatsoever
whensoever
wheresoever

2. Circumlocutions
Av0|d expressions such as:

none whatever

make application, make a determination

shall be considered [or deemed] to be, may bectlez, have the effect of (unless a

fiction is intended)

3. Preferred Expressions

Unless there are special reasons for the contrary:

Don’t say Say
(1) | accorded given
(2) | adequate number of enough
(3) | admit of allow
(4) | afforded given
(5) | all of the all the
(6) | a person is prohibited from a person shall not
(7) | approximately about
(8) | at least not less than (when referring to two
or more)
(9) | at such time as when
(10) | attains the age of becomes _ years of age

“6 Statsky, Legislative Analysis and Drafting, Sec@ufition, p. 186ff..
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(11) | attempt (as a verb) try

(12) | at the time when

(13) | by means of by

(14) | calculate compute

(15) | category kind, class, group

(16) | cause it to be done have it done

(17) | contiguous to next to

(18) | corporation organized under the laws|@hio corporation

Ohio

(19) | deem consider

(20) | does not operate to does not

(21) | during such time as while

(22) | during the course of during

(23) | endeavor (as a verb) try

(24) | enter into a contract with to contract with

(25) | evince show

(26) | expiration end

(27) | for the duration of during

(28) | for the purpose of holding (or otheto (or comparable infinitive)

gerund)

(29) | for the reason that because

(30) | forthwith immediately

(31) | in accordance with pursuant to, under

(32) | in case if

(33) | in cases in which when, where (say “whenever” or
“wherever” only when you need to
emphasize the exhaustive or recurring
applicability of the rule)

(34) | in order to to

(35) | in sections 2023 to 2039 inclusive in sections 20023039

(36) | in the case of [see (33) above]

(37) | in the event of if

(38) | in the event that if
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(39) | in the interest of for

(40) | is able to can

(41) | is applicable applies

(42) | is authorized to may

(43) | is binding upon binds

(44) | is directed to shall

(45) | is empowered to may

(46) | is entitled (in the sense of “has the name”) itedal

(47) | is entitled to may

(48) | is hereby authorized and it shall be hghall
duty to

(49) | is hereby authorized to shall

(50) | is not prohibited from may

(51) | is permitted to may

(52) | is required to shall

(53) | is unable to cannot

(54) | itis directed shall

(55) | it is his duty to shall

(56) | it is the duty of shall

(57) | it shall be lawful may

(58) | it shall be unlawful for a person a person shail no

(59) | no later than June 30, 1981 before July 1, 1981

(60) | on or after July 1, 1984 after June 30, 1984

(61) | on or before June 30, 1985 before July 1, 1985

(62) | on the part of by

(63) | or, in the alternative or

(64) | paragraph (5) of subsection (a) of secti@ection 2097(a)(5)
2097

(65) | per annum ayear

(66) | per centum percent

(67) | period of time use perioar time

(68) | provision of law law

(69) | render (in the sense of give) give

68



Max-Planck-Institute for Comparative Public Law dntkrnational Law

(70) | State of Massachusetts Massachusetts
(71) | subsequent to after

(72) | suffer (in the sense of permit) permit

(73) | under the provisions of under

(74) | until such a time as until

4. Sexism in Language

Avoid gender-specific language when the intentisefer to both sexes. If neutral language is
not available, rewrite the sentence to try to avb&lproblem.

Gender —Specific Language

Gender-Natural Alternaties

(1) | business man

executive, member of the business

community
(2) | chairman chairperson, chair
(3) | draftsman drafter
(4) | husband, wife spouse

(5) | man (noun)

person, human, humankind

(6) | manhours

worker hours

(7) | mankind

humanity

(8) | manpower

work force, personnel

(9) | workman’s compensation

worker's compensation
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E. Specific drafting difficulties

1. Definitions*’

Avoid unnecessary definitions: a definition sertks purpose of clarity without needless

repetition.

There are three kinds of definitions:

(1) Nominal: e.g. the term “fracture” means “break”. One tesnequated with another more
familiar term. This is not strictly a definition,ub may often be useful in conveying the
meaning of a term.

(2) Connotative: e.g., The term “grade” means a step or degree graduated scale of
department rank, which is established or designayddw or regulation. Here, you define the
subject in terms of (A) a broader class into whidialls (i.e., a step or degrée a graduated
scale of department rajkand (B) the features that distinguish the subfjeam all other
subjects in that class (i.e. established and daggnby law or regulation). This is a true
definition.

(3) Denotative e.g., The term “Army” includes the Regular Arnhg National Guard, the
Organized Reserve Corps, ... Here you explain thgesulby listing some or all of its
component parts.

Such a denotative definition should clearly stateether it is intended to be exhaustive or
partial. If exhaustive, it should readhe term mearisif partial, it should readthe term
includes. But never use the ambiguous expressitmeans and includés You leave the

reader completely in doubt as to whether or no¢rotomponents exist.

Rule: A true definition must not contain, directly ardirectly, the word or phrase being

defined. Compare New Sudan Interpretation Act,iee@, definition of common law.

Mood: Use the indicative, not the imperative mood.

Don’t say: the term “desk’shall mean..;

Say. the term “desk’means. *8

You are the one giving the definition and once yawe given it, it becomes a fact for that

specific law: The purpose of a definition is acledvin the very act of defining the term.

47 According to Statsky, Legislative Analysis and Diraf, Second Edition, p. 174.
8 Compare above, C.4.
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Therefore, don’'t use a command! Reserve them fdra@mmandsshall or shall notimplies
that someone must act or refrain from acting. Das& them to merely declare a legal result.

Option: If you cannot make a connotative definition stiffintly unambiguous or concrete,
you may strengthen it by listing the componentg #ra in doubt. But do not make the list
itself an exhaustive definition: This would make fiirst part of your definition superfluous.
So,don’t say “The term “grade” means a step or degree, in a gi@ed scale of department
rank, which is established or designated by lawegulation. It means(or consists of) the
steps of colonel, lieutenant, sergeant, and cadaincurrent definitions are likely to become
conflicting definition: Once you tell the reademthithe term means this; and then, through
such a second part, you would tell the readerttiatvery same term also means that. Such
conflicting definitions are not of use.

Use “include” instead: e.g.the term “grade” includes such steps as those adbroal,

lieutenant, sergeant, and cadet.

Do not define a term in a sense that conflicts with aepted usageUse the word in its
normal sense and make the provision in which iteapp directly say the substantive results
you want. (Avoids confusion, when either you orofleague later amending that law forget
their own definition and fall back into common ueagf the word. Further, definitions
contrary to common usage make the law much mofeuliffor the user (especially for lay
addressees) to understand. Not being legally @aimein a hurry, many of them might turn
directly to the section of interest to them, skigpthe part of the definitions. As long as a
term gives the impression of being completely usi@grdable, since it is commonly used, no
one will bother to check for a differing definition

E.g.,Don’t say: for the purposes of this law, the term “attorneyéams judges, prosecutors,
and attorneys

Say. Judges and prosecutors have the same rightdeges, and duties as this law provides
for attorneys.

Or: In this law, judges and prosecutors shall be trdads if they were attorneys.

Do not insert substantive rules in definitions Strictly separate them from substantive rules
requiring the addressees to act. Definitions atecommands:
Don’t say: “Daytime” means the hours between 7 a.m. ang.h and service of process

shall occur during daytime.
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Say. § 2. “Daytime” means the hours between 7 a.m.ldhd.m.

§ 2 (a). Service of process shall occur duringddngime.

However, if you need this definitions only ONCEy shrectly “Service of process shall occur
in the hours between 7 a.m. and 10 pIDefinitions are only of use, if they make the deay

of the law easier.

Place of definitions Place tem where they are most easily found! Adaar phrase that is
only used in one section should be defined in #astion. (“In this section, the word
“fraction” means ...)

If the term is used throughout a chapter, defirs thebeginning of the chapter (your reader
needs to know in advance, what the term meansgriA tised throughout the statute should

be defined at the beginning of the entire statnt¢his act, “reasonable” means ...).

The Interpretation Act: Definitions contained in the Interpretation Act dot need to be
repeated elsewhere in a statute. However, makettzatr¢he Interpretation Act you base your
definitions on is still in force and that the preion you want to base your definition on is not
unconstitutional.

Examples from the Interpretation Act: Art. 4 of ‘GHnterpretation of Laws and General
Clauses Act 1974” reads:

“In this Act and in all other laws the following was and expressions shall have the meaning
respectively assigned before each of them unlessdhtext otherwise requires or a meaning
inconsistent therewith is expressly provided:

“Gazett¢ means the official Gazette of the Democratic Repuof the Sudan or the
Regional Gazette and includes all their supplements

“Government’ means the Sudan and the high executive CountEbbshed in the Southern
Region in accordance with the Southern Provinceid®ad Self Government Act and any
Regional Government established in accordancethvtiRegional Government Act, 1980;
“Constitution” means the Permanent Constitution of the DemaxRéipublic of the Sudan;
“Year and month” means respectively a year or a month reckonedrdow to the
Gregorain calendar.

“Persorf means any natural person and includes any compangssociation or body of
persons whether corporate or not;

“Commencement when it is used with reference to any law medres date on which such

law comes to force;
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“Law” means any legislative enactment, other than tlas@tution and includes acts,
provisional orders and any regulations, rules, isidy legislations or orders issued under
Acts and includes Acts, provisional orders, redoret, rules, by law and orders made in
accordance with the Southern Provinces Regional@riernment Act 1972 or any other Act
made by the People’s Regional Assembly and thel®sdpegional Assemblies;

“Writing ” includes printing, lithographing, typewriting, ptographing and other means for
representing, or reproducing words in visible folviords importing the masculine gender
include the females. Words in the singular incltldeplural and vice-versa;

“Prescribed’ means prescribed by the law in which any compangssociation or body of
persons whether corporate or not;

“Sign” with its grammatical variations and cognate esgrens whenever it occurs with
reference to a person who is unable to write inesuaffixing a mark or a fingerprint;
“Financial year’ means the twelve months commencing from the 6fsiuly and ending on
the thirtieth day of June or any other two dateediby the Minister of Finance and Economic

Planning. “

In this “Interpretation of Laws and General Clausast 1974”, the definitions of
“government”, “constitution”, and the reference ttte Southern Provinces Regional Self
Government Act of 1972 do not seem up to date. raéwather provisions are not only not
adapted to the new Constitution, but in contradictf the Interim National Constitution, and
therefore unconstitutional and null and void. Fearaple, 8§ 7.2 of “The Interpretation of
Laws and General Clauses Act”, establishing thatArabic version of laws shall be deemed
the authentic one, is most likely not reconcilablth Art. 8(5) INC. Furthermore, 8§ 13(c) of
the Interpretation Act contradicts the concepttf@ adoption of subsidiary legislation chosen
by Art. 115 of the INC.

Finally, the definition establishing that “Words the singular include the plural and vice-
versa”’ might cause difficulties for the draftereedtme one hand it creates the problem that the
drafter does not have the option to refer onlyh lural or only to the singular; on the other
hand, the definition might be easily forgotten hg drafter, thereby leading to difficulties in

interpretation.

73



Max-Planck-Institute for Comparative Public Law dntkrnational Law

2. Incorporation by reference

An often used, but always dangerous device is falyaglready existing provisions to the
situation at hand without restating them (incorfioraby reference). The incorporation by
reference appears in two different ways, a state and a dynamic one. Whereas the static
reference refers to the content of a provisiortsrcurrent form only, independently of future

amendments, the dynamic reference also includassfehanges of the law referred to.

The Interpretation of Laws and General Clausesl®¢#¥4 seems to consider an incorporation
by reference in a written law generally as a dymamierence:

Section 12.1 reads!Where any law repeals and re-enacts with or withootification any
provision of a former law, reference in another lamthe provision repealed shall, unless the

contrary intention appears, be construed as refeesio the provision so re-enactéd

The advantages commonly associated with such aarpomation by reference is the
guarantee of getting parallel results where theydasirable. Additionally, it saves space and
sometimes the drafter’'s time. However, already l&® advantages seems to be somehow
ambiguous: The very pressure and time constrdiatdéad the drafter to incorporate existing
materials often prevent him from making sure thaattook at first like parallel situations are

in fact so.

In contrast, the dangers that come along with tiorporation by references may be
enormous, especially with regard to dynamic refeeenlf the incorporated language was not
enacted by the legislature which the draftsmamiigiisg, the unintentional inclusion of future
changes may jeopardize the constitutionality of itterporating provision. But also static
reference may be rather burdensome than helpfuier&eces may be orphaned by future
changes in the incorporated law, making it necgssaexhume dead law to find out what the

live law means.

Hence, as a general rule, the draftsman shouldrydbd incorporate material by reference

from other statues and sources, unless he or shm&ade sure that it fits the case at hand.
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3.  Amendments?®

As already explained under “Exploring the existlagal situation” (compare above, I11.B.4,

page 40), it is recommended strongbt to use any implied repeals or amendments.

a)New Act

If the revision of an existing law requires exteesamendments to an old Act, you should
repeal the old Act completely and draft an entineéwv Act. The chances that this new Act
will not be inconsistent with existing legislatiamm ambiguous are much higher. Keep the
addressees in mind who will have to make sensez¥rs of amendments patched together in

a lengthy bill.

b)Prefer an exception clause to a proviso

Do not amend a statute by adding a proviso.

Example: Art. 3 of the Forestry Law requires a person whkes forestry resources to obtain a
permit from the Forestry Department.

The minister assigns a lazy drafter to prepare rapn@dment to exempt from the permit
requirement local people with long-continued cusionrights to use forest resources.

The lazy drafter will take the following way out lxging a proviso: Article 3 of the Forestry

Law (requiring a permit for the taking of forest resoegcis amended by adding the words,
“provided, that this section does not apply to wdlials with long-continued customary

rights to take forest resources.”

Modern drafting practice requires simply stating #mendment as an exception. For example,
the amendment would read better as follows:
“Article 3 of the Forestry Lawréquiring a permit for the taking of forest resoes} is
amended by adding the following:
“2. Notwithstanding section 9pfohibiting a person without a permit from using
forestry resourceés a person who has, or whose family or communig, hused
particular forest resources for a long, continupesod may continue so to use those

resources .

9 According to Seidman/Seidman/Abeyesekere, Legisldlirafting for Democratic Social Change — A Manual
for Drafters, p. 327ff.; Dickerson, Legislative Diafj, 1954, p. 100.
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c)Do not use a deeming provision to amend a statute

Deeming provisions like provisos create more prnolslethan they solve. You are
recommended not to use them as an easy way to aarland
Example: The Forestry law shouldt be amended like this
“Article 3 of the Forestry Lawréquiring a permit for the taking of forest resoes} is
amended by adding the following:
“2. A person who has, or whose family or commurtigs, used particular forest
resources for a long, continuous period shall e a person holding a permit for

the taking of forestry resources.

d)Do not make blind amendments

A blind amendment is one which only tells the reatie words of the new law, but not what
it really changes.

Examples E.g.: It only states which parts of the law aedeted: Art. 14 of the Banking Law
is amended by deleting all words after the wordmting system”.

Or: the original Cooperative Societies Act readdaiews: 37. A person over the age of
seventeen who meets the requirements for membeeshimentioned in section 36 may
become a member of a cooperative society”. To ahdhg age to sixteen, the drafter might
simply make a deletion plus an insertion: “Sect® of the Cooperative Societies Act is
amended by deleting “seventeen” and insertingsipléce “sixteen”.

Consider that most members of the public — andnofitet even members of the legislature
will not look up the existing law (possibly not eveecause of mere laziness, but because
they do not have easily access to it): they flyndbli Such blind amendments defeat
participation and thus good governance. This isré@son why “blind amendments” are

unconstitutional in several states of the U.S..

e)Do not make indirect amendments

They are extremely user-unfriendly and only creatgfusion.

Example: “The power conferred by subsection (1) of secdoof the Historic Buildings and
Ancient Monuments Act 1953 to make grants for theppses mentioned in that subsection
shall include power to make loans for those purpoand reference to grants in subsections

(3) and (4) of that section shall be construed atingly.”
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f) Methods of amending a statute

Option 1: Repeal and re-enact an entire article chater or part.

(“Art. 14 of the Banking Law is repealed, and tb#dwing substituted in its place: ...)

Problems:

- might open debate on once already consented ffaitie gtatute again, and might not be
acceptable politically for this reason

- does not focus on changes (partly blind becauskeresill doesn’t know what exactly the
old statute said); however, this could and sho@dabdressed in the research report by

either accompanying the existing law to the dréfftdp by using “strike outs”.

Option 2: Strike outs and additions
Provide the full text of the old Act, cross out twerds/phrases/sentences that the new Act
would cut out (strike outs), and include the nellisbmaterial in capital letters (additions).

g)Further details

- First always state name and the section of thactdhat the new bill will amend.

- Try not to renumber the articles of the old acterashave become familiar with the
articles. Rather leave the old numbers unchangdd armen inserting a new section - try
instead to use letters, e.g. insert section 14Avéen sections 14 and 15 of the old act.
The same applies to chapters or parts.

- Put consequential amendments into schedules/tablibe end of the act, in order not to

confuse the reader regarding the real purposeedbith

4. Repeals and comparable amendments

As already stated, it is not good legislative dngftto simply include a saving clause stating
that “all laws inconsistent with this statute as¥dby repealed”. This does not really help the
addressees because the task to figure out whatmat the two (or more) statutes conflict or
whether they can be reconciled still remains wiikni. The section about the automatic
repeal does not make this task any easier. Theredsrin case of amendments, state exactly
which section of which statute is repealed. It aairytask as a drafter to check the existing

legal situation and to fit any new statute in thadly of laws.
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V. Annex: Suggested answers

A. Suggestion to Exercise 1:

Ad1.)

a) According to the Schedules, the “penal law p&wests with the states if no penalization

of national laws relating to national competenagesoncerned (8 20 of Schedule C). Hence,
national drafters have no authority to draft a lavthis case. The denial of a bail for certain
crimes is a procedural provision, which also ardoéoregulated by the states according to
Schedule C. Art. 181 (2) INC as well as the exaeptn 8§ 20 of Schedule C do not apply,

since “robbery” is a crime in itself and not an exito the breach of a national law.

Ad 2.)

a) procedural part: competence of drafters at gtiemal level:

Economic planning is listed under § 28 Scheduled¢urrent powers); economic aspects of
natural resources are listed under 8§ 19 (2) SckeBUiGoSS powers). Hence, in a first step
and with regard to the concurrent power, there lshbe clarification on which level of
government fits best to regulate the issue at lisee Art. 72 (f) INC).

b) with regard to the subject matter:
While drafting a bill, drafters are to be guidedthg guiding principles of the INC (Artt. 10-
21 INC). The relevant provisions is Art. 11 (2) INC

11 (1) The people of the Sudan shall have thd tagh clean and diverse environment; the Statettanditizens
have the duty to preserve and promote the countigliversity.

(2) The State shall not pursue any policy, or takpermit any action, which may adversely affeet éixistence
of any species of animal or vegetative life, tmgitural or adopted habitat.

(3) The State shall promote, through legislatustainable utilization of natural resources anst peactices
with respect to their management.

Hence, the instruction given to the legal drafasnot be implemented by them, since Art.
11 (2) INC clearly prohibits an action that advérsaffects the existence of a specie. And
since the INC is the supreme law of Sudan, theeratpen wording of the ICSS can not be

applied in a deviating manner.
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Ad 3.)

The relevant provision to the question is Art. 2RIC referring to the Assessment and

Evaluation Commission (AEC):

221 (1) An independent Assessment and Evaluatianriiesion shall be established by the Presidenhef t
Republic with the consent of the First Vice Prestde monitor the implementation of the Comprehem$teace

Agreement during the interim period.

(2) The Commission shall conduct a mid-term evatunatf the unity arrangements established under the
Comprehensive Peace Agreement.

The Parties to the Comprehensive Peace Agreemedhingtk with the Commission during the interim pmdi
with a view to improving the institutions and arg@ments created under that Agreement and to makeniky

of the Sudan attractive to the people of Southewtas.

Presidential Decree No. (36), 2005 seems to comily that provision. However, it is not
sufficient to rely on the INC only, but also recseito the CPA has to be taken. And indeed,

the Machakos Protocol has a provision on the coitipp®f the AEC:

2.4 An independent Assessment and Evaluation Coriamishall be established
during the Pre-Interim Period to monitor the impésration of the Peace Agreement
and conduct a mid-term evaluation of the unity mgeanents established under the
Peace Agreement.

2.4.1 The composition of the Assessment and Evalu@tommission shall consist
of equal representation from the GOS and the SPLI&N, not more than two (2)
representatives, respectively, from each of theviohg categories:

* Member states of the IGAD Sub-Committee on Sudjibouti, Eritrea, Ethiopia,
Kenya, and Uganda);

* Observer States (Italy, Norway, UK, and US); and

* Any other countries or regional or internatiobaldies to be agreed upon by the
parties.

2.4.2 The Parties shall work with the Commissiorirduthe Interim Period with a
view to improving the institutions and arrangemeamteated under the Agreement

and making the unity of Sudan attractive to thepbeof South Sudan.

The Machakos Protocol mentions in Art. 2.4 an exiptiumber of members for the AEC and
even specified their provenance. § 3 of the dedestates from envisaged composition in the

Machakos Protocol (see especially Art. 3 (e)) antthérefore in violation of the CPA.
79



(1)

(2)

®3)

(4)

()

C.

Max-Planck-Institute for Comparative Public Law dntkrnational Law

Suggestions to Exercise 2: Imposing an obligatiomw tact

A foreign or domestic carrier who carries a paseengptween parts of the Hawaiian
Islands shall also carry the passenger’s accompgriyaggage, not to exceed seventy

pounds in weight.

The Director-General of Police shall instruct pelicfficers in the constitutional rights

of accused persons.

A father who has abandoned his child shall payctiilel's mother an allowance for the

child’s support.
I. A director shall exercise reasonable businedgment in managing the corporation.
ii. A person aggrieved by the directors mismanageimmay recover reasonable

damages from the director.

To become a party to a lawsuit, a person whom a gaurmits to intervene shall file a

notice of appearance within thirty days.

Suggestions to Exercise 3: Different concepts, diffent words

1. “(1) While intoxicated, a person may not serve @ railroad as engineer, motorman,

gripman, conductor, switch tender, fireman, flagimsignalman, or have charge of a station,

or of starting, regulating or running trains upomaédroad, or serve as captain, engineer or

other officer of a vessel propelled by steam.

(2) A court that finds that a person has violatedsection (1) shall convict that person of a

gross misdemeanor.”

2. “A court or tribunal may not enforce an engagetmeade by a person under the age of

sixteen.” OR “An engagement made by a person uth@eage of sixteen is void.”

3. Draft reaches different set of vehicles thanréoikless driving statute.

D.

Suggestion to Exercise 4: Granting a discretionarpower

(1) “The Minister may provide textbooks for studeint private schools.”
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(2) “The Minister may promulgate regulations comeg the subject-matter of this Act.”

E. Suggestion to Exercise 5: Avoiding the passive veic

(1) “A state or state official may not discriminatgainst a citizen on grounds of race, color,

sex, or origin.”

(2) “At least twice a year, the Auditor General ISlaaudit the accounts of the small claims

courts.”

(3) “An authorized apprenticeship programme mayaxatiude a woman from the programme
on grounds of her gender.”

F. Suggestion to Exercise eDrafting in the positive

(1) “At the Department's expense, the Departmentdifare may shelter in a hotel an

indigent person with a child.”

(2) “This section applies to farmers who at any tme during the preceding 12 months have
employed more than 50 employees.”

(3) “An alien shall register annually.”

G. Suqgestion to Exercise 7: Avoiding ambiquous modé#is

(1) “A person suffering from a contagious diseass mot enter a bathhouse.”

(2) “The Housing Authority shall require each tentnpay his rent promptly after the first

day of each calendar month.”

(3) “Within two weeks of an accident, a claimanallgive to the city notice of intention to

hold the city liable upon his or her claim.”

(4) “When an employer and a union enter upon advetillective bargaining agreement,
neither may on grounds of hardship rescind it.”
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H. Suggestion to Exercise 8: Using shorter sentences

“(1) Under the circumstances stated in subsect®)ndt the rate stated in Section XX, the
Government shall reimburse an official for traveéha official’'s dependent children from the
sessional official's headquarters to Cape Town, &inch Cape Town to a school or an
institution of higher learning that the childremeatd.

(2) The Government shall make the reimbursementiored in subsection (1) if the school
or the institution of higher learning opens so miatler than the day on which the official’'s
duties require him or her to remove to Cape Towat tthe children and the official's

household reasonably must accompany the offici@lape Town.”

l. Suggestion to Exercise 9: Avoiding “each”, “any”, ‘all’, and “every”

(1) While on duty, a police officer shall carry iatpl.

(2) While on duty, a police officer shall carry iatpl.

(3) A qualified state official may enroll in the qs@on plan.

(4) Upon an arrested person’s arrival at a poliagm, the duty officer shall book that person.

(5) Unless probable cause for a search exists,lieepofficer may not search an arrested

person.

(6) The Minister shall provide notice of hearingatperson who has made an application.

J. Suggestion to Exercise 10: Avoiding the verb “to Be

(1) “This Code contains seven classifications aharal homicide.”
(2) “With respect to the pension scheme, the Direcf Pensions shall accord provincial
officials the same rights, duties, immunities, posvand privileges that the Director accords

national officials.”

(3) “An officer shall hold a college degree.”
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